AGENDA

BOARD OF ZONING APPEALS AND PLANNING COMMISSION
EDWARDSVILLE, KANSAS
August 17, 2022
Regular Meeting 6:00 p.m.
Robert Niffen
Tim Sweeten

John Altevogt
Camila Adcox

Mickey Schwartzkopf

Erin Harves
Ian Abbott

1. Call meeting to order
2. Minutes from July, 2022 Meetings
3. New Business
a. 502 Highland Drive (2022-13-FPT) SD Shelton Excavating Inc. (Owner) /
Highland Development, LLC (Applicant)
b. PUBLIC HEARING – 10655 Kaw Drive (2022-12-SUP) SC Strong Properties II
LLC (Owner) / Network Real Estate LLC (Applicant)
4. Staff Reports
a. Development Updates
5. Planning Commission Comments
6. Adjournment

Planning Commission Meeting Minutes
July 20, 2022
6:00 p.m.

Members Present: John Altevogt, Tim Sweeten, Erin Harves, Robert Niffen, Mickey Schwartzkopf
Members Absent: Camila Adcox, Ian Abbott
Staff Present: Michael Webb, City Manager. Bradley Hocevar, City Planner, Chantal Frierson,
Development Services Clerk

Regular meeting was called to order by Chairman Altevogt at 6:02pm
1.

Call meeting to order
• Regular meeting was called to order by Chairman Altevogt at 6:02pm

2.

Minutes from May 18, 2022 Meeting
•

•
•
3.

Motion: Commissioner Sweeten made a motion to approve the May 18, 2022
minutes.
Second: Commissioner Niffen seconded the motion
Vote: Passes, 5-0

Old Business:
a. 11381 / 11301 / 11131 Kaw Drive (2022-10-PPT /2022-11-PPN) – Signature
Properties Management, LLC (Owner) / Katelyn Wolf – Bartlett & West
(Applicant)
•

•
•

•
•
•
•
•
•

City Planner Bradley Hocevar introduced the item and gave a recap of the previous
meeting on May 18, 2022. The applicant intends to combine the two eastern lots,
zoned C-2 Commercial Retail, to form a single 7.78-acre lot consisting of nine single
story, 10,000 square foot buildings capable of being sub-divided into four smaller
uses. The lot to the west, zoned I-1 Industrial Non-Hazard, is intended to remain a
single 3.15-acre lot consisting of a 20,000 square foot, single-story building.
City Manager Michael Webb gave an overview of the outstanding items that need to
be addressed, including water, sanitary sewer and access improvements by KDOT.
Tyler Hyatt, Civil Engineer with Barlett and West took to the podium and discussed
his role with the project. Tyler discussed the lease agreement with United Pacific
Railroad and road access from K-32. He noted that the alternative access point
located east of the project area.
Discussion ensued regarding onsite and offsite drainage areas, specifically the use
of UPRR right of way.
City Manager Michael Webb discussed lot coverage.
Commissioner Sweeten asked about the materials they would be using for the
exterior of the buildings and made a recommendation to include an additional
condition of requiring approval of materials before final approval.
Motion: Commissioner Sweeten made the motion to approve the preliminary site
plan with staff recommendations and conditions.
Second: Commissioner Niffen seconded the motion
Vote: Passes, 5-0
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•
•
•
4.

Motion: Commissioner Sweeten made the motion to approve the preliminary plat
with staff recommendations and conditions. As well as an additional condition
requiring all building materials to be submitted for approval.
Second: Commissioner Niffen seconded the motion.
Vote: Passes, 5-0

New Business
a. Planning Commission Resolution No. 2022-02
• City Planner Bradley Hocevar introduced the item gave a brief background and
history of the case and explained the purpose of the resolution.
•
•
•

b.

Motion: Commissioner Sweeten made the motion to approve the resolution.
Second: Commissioner Niffen seconded the motion.
Vote: Passes, 5-0

Telecommunication Towers / SUP workshop
• City Planner Bradley Hocevar introduced the item and gave a brief background and
history of the case.
• City Manager Michael Webb explained the rules and regulations for cell phone towers.
He explained the public hearing was suppose to be tonight, but due to noticing we
have rescheduled the meeting to August 17, 2022.

5.

Staff Reports
• Development Updates
• City Manager Michael Webb gave updates on the Kincaid Project located at 96th and
Woodend Road. He also discussed the Sewer Extension project located North of
Riverview Ave. intended to serve development project in Bonner Springs. Commissioner
Harves requested an update on the resent residential developments and the status of
former Hard Rock Hotel site. Discission ensued.
• Chairman Altevogt discussed his thoughts on a suitable site for a new proposed
substation. Discission ensued regarding the status of Evergy’s plans to construct a new
substation to serve the north section of the city.

6.

Adjournment
•
•
•

Motion: Commissioner Sweeten made the motion to adjourn at 7:23pm
Second: Chairman Altevogt seconded the motion.
Vote: Passes, 5-0
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PLANNING COMMISSION
MEMORANDUM
To:

Planning Commission

From: City of Edwardsville Planning Department
Date:

August 17, 2022

RE:

Item 3a - Final Plat (2022-13-FPT) - 502 Highland Drive

Case Overview
Applicant
Highland Development, LLC
Dustin Baker

Property Owner(s)
SD Shelton Excavating Inc.

Property Address
502 Highland Drive

Site Size
11.16 Acres

Existing Zoning
R-2; Medium Density Residential

Existing Land Use
Multiple Dwelling Parcel
Proposed Land Use
Medium Density Residential

Surrounding Zoning & Land Use
North: R-1, RD-S; Single Family
Residential, School - Elementary
East: R-1; Single Family
Residential
South: R-2; Single Family
Residential
West: R-1, R-2; Single Family
Residential, Place of Worship

Summary of Request:
Approval of final plat.
Staff comments derive from the application of the City of Edwardsville Code of Ordinances. All ordinances
referenced throughout this review are deemed appropriate in analyzing the merits of any final plat.
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Vicinity Map

Background
On April 20, 2022 the Planning Commission made recommendation to City Council for the approval of a
zoning request and preliminary plat at 502 Highland Drive. The City Council accepted all
recommendations on May 9, 2022 and approved Ordinance No. 1054, amending the official zoning map
to provide for a change in zoning of 11.6 acres of land from R-1 Rural Residential to R-2 Medium Density
Residential. The developer requested the rezoning in order to allow for the construction of twenty-five
(25) owner occupied townhomes resulting in fifty (50) livable units as part of the Rural Housing
Improvement District approved by the City Council.
The approval of the preliminary plat included a condition requiring sidewalk connection from the
proposed sidewalk along the north side of future Highland Drive to the existing sidewalks along 104th
Terrace by way of un-platted land currently maintained by the City. On May 3, 2022 city staff and
members of the development team met on site to discuss challenges related to this conditional
requirement. Staff concurs the development of the sidewalk connection at this location is not feasible.
The applicant is connecting to the public sidewalk at the subdivision entrance at Highland Ridge allowing
for a continuous pathway to the elementary school. The applicant also updated its plans to carry the
sidewalk around the cul-de-sac at the east end of the project which provides additional access from the
south. Finally, the developer has agreed to work with the city of any future improvements for pedestrian
access to 104th St and Edwardsville Elementary.
On June 28, 2022 the applicant filed application for a final plat. Per the City of Edwardsville Subdivision
Regulations, the various utility providers in the area, as well as appropriate UG representatives, have
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been provided copies of the replat for review and comment. The final plat was also provided to the city
consulting engineer for review and comment.
Zoning Map

Analysis
The final plat application materials, submitted June 28, 2022 have been reviewed by the city and
engineering consultants for conformance with the requirements of the Subdivision Regulations and other
applicable polices and plans. As noted previously, the submitted preliminary plat was also sent to the
various utility providers and County Surveyor for comment.
The proposed final plat creates a multifamily subdivision consisting of 25 lots intended for the
construction of 25 owner occupied townhomes resulting in 50 livable units. Access to said lots will be by
way of a proposed public street to 4th Street and a 5’ wide sidewalk. Tracts are intended to provide
approximately 2.30 acres of open green space and stormwater conveyance. HOA documents and
restrictions have also been submitted as part of the application. These documents primarily address
maintenance, aesthetics and ensuring that all future tenants will have proper ownership.
The review comments regarding the final plat were provided to the applicant on July 12, 2022. These
comments were primarily technical in nature. The final plat submittal, dated July 22, 2022, has addressed
a majority of these items. However, there are several comments from the County Surveyor and county
Geospatial Services that still need to be addressed. These comments are technical in nature, will cause no
future alterations of the final plat and are addressed in staff comments below
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Recommendation and Conditions
If inclined to do so, the Planning Commission is to conduct a public hearing to receive and consider public
comments regarding this final plat. Regardless, the Planning Commission should discuss and take action
on the request. In regard to a final plat, Article IV Section 13 of the City of Edwardsville Submission
Regulations state:
The Planning Commission shall approve a final plat if it is:
1. Substantially the same as the approved preliminary plat;
2. There has been compliance with all conditions, restrictions and requirements of this
ordinance and all other applicable ordinance of the City;
3. There has been compliance with any conditions that may have been attached to the
approval of the preliminary plat.
In light of the analysis and consideration of the standards for Planning Commission approval provid3ed
above, staff recommends that the Planning Commission recommend approval of the final plat submitted
On January 8, 2022 with the following conditions:
1. Subject to final review by technical reviewers with necessary technical changes being addressed
prior to signature / filing / recording of the final plat.
2. Meeting the submittal and filing requirements of the UG and County Surveyor.
3. Approval and construction of all public improvements and acceptance by the city prior to filing
final plat or the applicant shall agree to furnish a corporate completion bond, with good sufficient
sureties for the completion and installation of such required improvements.
4. Homes Association Declaration and Declaration of Restrictions documents shall be filed prior to
filing final plat
If approved by the Planning Commission, this plat will be forwarded to the City Council for approval and
acceptance of public rights-of-way, easements and dedications.

Attachments
•
•

Application material: Final Plat / Preliminary Plat Materials / HOA documents
R-2 Zoning District Regulations
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HOMES ASSOCIATION DECLARATION
OF
HIGHLAND RIDGE MANAGEMENT ASSOCIATION
THIS DECLARATION, made this ____ day of ___________, 2022, by Highland Drive
Development, LLC, a Kansas Limited Liability Company.
W I T N E S S E T H:
WHEREAS, the Highland Drive Development, LLC, has executed and filed with the
Records and Tax Administration of Wyandotte County, Kansas, a plat of the subdivision known
as Highland Ridge First Plat; and
WHEREAS, such plat creates the subdivision known as Highland Ridge, composed, in
part, of the following described land, to-wit:
Lots 1-25 and Tracts A-D, Highland Ridge.
WHEREAS, Highland Drive Development, LLC, is now developing said land for
residential purposes, and it is its desire to continue the development of such land for such
purposes, and to create and maintain a residential neighborhood possessing features of more
than ordinary value to a residential community.
NOW, THEREFORE, in order to assist it and its grantees in providing the means
necessary to accomplish the foregoing, Highland Drive Development, LLC, does now by these
presents subject the following real property, to-wit:
Lots 1-25 and Tracts A-D, Highland Ridge;
to the covenants, charges and assessments set forth and contained in this Declaration, subject,
however, to the limitations hereinafter specified.

DEFINITIONS OF TERMS USED
The term “District” and “Highland Ridge” shall mean all of the lots on the plat of Highland
Ridge, all Common Areas, if any, and all additional property which hereafter may be made
subject hereto in the manner provided herein.
The term "Board" means the Board of Directors of the Highland Ridge Management
Association.
The term "Certificate of Substantial Completion" means a certificate executed,
acknowledged and recorded by the Developer with the Register of Deeds of Wyandotte County,
Kansas, stating that all of the Lots in the Subdivision (as then contemplated by the Developer)
have been sold by the Developer and the residences to be constructed thereon are substantially
completed; provided, however, that the Developer may execute and record a Certificate of
Substantial Completion or similar instrument in lieu thereof in Developer's absolute discretion at
any earlier time and for any limited purpose hereunder. The execution or recording of a Certificate
of Substantial Completion shall not, by itself, constitute an assignment of any of the Developer's
rights to the Homes Association or any other person or entity.
The term “City” means the City of Edwardsville, Kansas.
The term “Common Areas,” if any, shall mean (i) any entrances, monuments, berms,
other similar ornamental areas, greenways and related utilities, lights, sprinkler systems and
landscaping which is existing or constructed or installed by or for the Developer at or near the
entrance of any street or along any street, and any easements related thereto, (ii) all landscape
easements that may be granted to the Developer and/or the Association, for the use, benefit and
enjoyment of all Owners within the District, (iii) any lettered tracts of land recorded within the
district, and (iv) all other similar areas and places, together with all improvements thereon and
thereto, the use, benefit or enjoyment of which is intended for all of the Owners within the District,
whether or not any “Common Area” is located on the Lot or Parcel and any such areas on any l
additional property which hereafter may be made subject hereto in the manner provided herein.
The term “Common structure” shall mean a group of dwellings, each unit of which is
erected within the sidelines of one or more lots and which collectively give the exterior impression
of constituting a single building.
The term “Developer” shall mean Highland Drive Development, LLC, a Kansas Limited
Liability Company, and its successors and assigns.
The term “Lot” shall mean any numbered lot contained in Lots 1 through 25, inclusive, as
platted on the plat of Highland Ridge, and any additional land that may be added to the district
pursuant to Section 7 hereof, and shall represent the area upon which one or more dwelling units
shall be constructed. If more than one dwelling unit is constructed thereon, the lot shall be
surveyed and the area of the lot to be conveyed as the site for the dwelling unit shall be described
as a “parcel” and shall be given an alphabetical designation.
The term “Owner” shall mean the record owner(s) of title to any Lot, Parcel or Unit,
including the Developer, and for purpose for all obligations of the Owner hereunder, shall include,
where appropriate, all family members and tenants of such Owner and all of their guests and
invitees.
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The term “Parcel” shall mean the portion of a lot or lots upon which a dwelling unit is
constructed as shown on a certificate of survey of a lot or lots of the plat of Highland Ridge, or
upon a certificate of survey of any lot or lots included in any additional land that may be added to
the district pursuant to Section 7 hereof. Such certificate of survey shall be recorded with the
Register of Deeds of Wyandotte County, Kansas, and shall specifically describe the portion of the
lot or lots comprising a parcel and each parcel shall be given an alphabetical designation.
The term “Single structure” shall mean a single building under single ownership for a
single family.
The term “Tract” shall refer to a Lot, Parcel or Unit.
The term “Turnover Date” means the earlier of: (i) the date the Developer records a
Certificate of Substantial Completion with the Recording Office, or (ii) the date the Developer, in
its absolute discretion, selects as the Turnover Date for all or any specific portion of this
Declaration.
The term “Unit” as used herein shall be deemed to mean a portion of a common structure
or a single structure located within the district as previously defined herein consisting of one or
more rooms on one or more floors of such a structure together with fee simple title in the lot or
parcel conveyed with such unit and intended for use as a single family dwelling. The boundaries
of a unit shall extend to the center of all party walls (floors or ceilings) and shall include the
interior and exterior of all walls, floors and ceilings which are not shared with other units, and
other areas within the boundaries of the unit and shall always include fee simple title to the lot or
parcel conveyed therewith. Ownership of a unit shall include, subject always however to
easements herein reserved, the right to exclusive possession, the use and enjoyment of surfaces
of all its perimeter walls, floors and ceilings and of all supporting walls, fixtures and other parts of
the buildings within the boundaries of said unit, including the right to paint, tile, wax, paper or
otherwise finish, refinish or decorate the interior surfaces only of the same. In any deed,
mortgage, lease or other instrument of conveyance or encumbrance of, or by which a lien is
created upon any interest or estate in a unit or units located on the property described within the
district it is sufficient to describe the lot or parcel on which any such unit is located. Each unit
shall be deemed to be a separated parcel for all purposes of taxation and assessment of real
property, and no other unit or part of the property within the district shall be charged with the
payment of such taxes and assessments.
SECTION 1. MEMBERSHIP IN ASSOCIATION
(a) Every Owner a Member. The owners of all of the land hereinabove described,
together with the owners of any other land that may from time to time be made subject to all of
the terms and provisions of this Declaration in the manner hereinafter provided for, shall be the
members of an Association, which is hereby created and established, to be known as Highland
Ridge Management Association (hereinafter referred to as “Association”). The Association shall
be incorporated under the laws of the State of Kansas as a corporation not for profit.
Membership in the Association shall be limited to the owners of land within the boundaries of the
district as it exists from time to time. The Association shall be the sole judge of the qualifications
of its members and of their rights to participate in its meetings and proceedings.
(b) Classes of Voting. Until the Turnover Date, the Association shall have two classes
of membership, namely Class A and Class B. The Developer shall be the sole Class A member.
Each Owner of a Lot, Parcel or Unit including the Developer as an Owner, shall be a Class B
member. Until the Turnover Date, all voting rights shall be held by the Class A member. After the
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Turnover Date, there shall be only one class of membership which shall consist of the Owners of
each Lot, Parcel or Unit in the Subdivision and every such Owner shall be a member. When more
than one person holds an interest in any Lot, Parcel or Unit, all such persons shall be members;
however, in no event shall more than one vote be cast with respect to any one Lot, Parcel or Unit
.
SECTION 2. FIDUCIARIES, MINORS, JOINT OWNERSHIP
Fiduciaries and minors who are owners of record of a Tract or more than one thereof,
may vote their respective interests as owners. If two or more persons, whether fiduciaries,
tenants in common, or otherwise, own undivided interests in a Tract, each may exercise such
proportion of the voting power of all owners of his or her Tract which is equivalent to his or her
proportionate interest in the Tract, but in no event shall more than one vote be cast with respect
to any Tract owned by Class B members.
SECTION 3. FIDUCIARY VOTING
When any person has furnished to the Association proof, satisfactory to the Association,
of his appointment and qualification as executor under the last Will of a deceased Tract owner; an
administrator of the estate of such a Tract owner; a guardian, committee or conservator of the
estate of a ward or disabled person who is a parcel owner; a trustee in bankruptcy or such a Tract
owner; or a statutory or judicial receiver or liquidator of the estate or affairs of such a Tract owner;
an assignee for the benefit of creditors of a parcel owner or any other fiduciary or representative,
such fiduciary may vote as though he were the Tract owner.
SECTION 4. POWER AND DUTIES OF THE ASSOCIATION
At all times the owners of a Tract hereinabove described or hereafter created are
restricted, pursuant to the separately recorded Highland Ridge Declaration of Restrictions
(hereinafter referred to as “Declaration of Restrictions”) and Property Owners’ Agreement of
Highland Ridge (hereinafter referred to as “Property Owners’ Agreement”) against any of the
following acts:
(a) Painting or repainting, staining or restaining the exterior of any dwelling, painting
or repainting, staining or restaining the surface of any fence or deck;
(b) Mowing, weed eating, spraying for weeds and fertilizing any front lawns within
the confines of the front yard of any Tract or of the common area contiguous thereto, if any (lawn
care specifically excludes watering which shall be the sole responsibility of the Owner);
(c) Trimming and replanting trees and shrubbery (tree care specifically excludes
watering which shall be the sole responsibility of the Owner) within the confines of the front yard
of any Tract or the common area contiguous thereto, if any, nor otherwise changing the
landscaping thereof, except upon prior written consent of the Board;
the Association shall have the power and duty to do any and all of the restricted acts hereinabove
set out at its expense. (The owners of the Tracts hereinabove described or hereafter created
shall be deemed to be restricted against the doing of any of the hereinabove described acts even
if such acts may, under the terms of such Declaration of Restrictions or Property Owners
Agreement then in force, be done by said owner upon the demand of his mortgagee to prevent
waste.) Upon the written request of the owner of a Tract hereinabove described or hereafter
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created to perform any one or more of the restricted acts hereinabove in this Section 4 set out,
the Association shall determine that such work does reasonably need to be performed, it shall
proceed to do the same at its expense, performing such work in such manner as to maintain the
architectural integrity of the structure in its original form and the color and texture of the façade. If
the Association shall determine that such work or any of it does not reasonably need to be
performed, it shall refuse to comply with said request in full or in part. If the decision of the
Association is against the owner making such request, the said owner shall be estopped from
making a further request covering the same work, or any part thereof, for a period of six (6)
months following the date of such adverse decision.
In addition to the rights and obligations hereinabove set out in this Section 4, the
Association shall at all times have the right, in its discretion, to go upon the private property of any
of the owners of the Tracts hereinabove described or hereafter created and do, at its expense,
the work hereinabove or hereinafter provided for in this Section 4 without the request of the owner
thereof so to do and with or without the consent of said owner.
The Association shall have the power and obligation to accept from Developer or its
assigns the conveyance of all its right, title and interest in and to any and all common areas, if
any, now existing or subsequently created by separate instrument, or designated as common
areas on the plat of any additional land which may later be added to the district as provided in
Section 7 hereof.
perform:

The Association shall have the following powers and duties that it shall exercise and

(1) To accept from the owners of the individual dwelling units such easements as
may be necessary to allow for any and all maintenance of any of the structures or appurtenances
therein, thereon or thereto.
(2) To pay all real estate taxes, personal property taxes, special assessments or any
other tax assessed against the common areas, if any, or improvements thereon, if any, or
assessed against the common areas, if any, because said land is located in any established
benefit district. This obligation to pay taxes shall be binding upon the Association whether the
common area is titled to the name of the Association or not, but shall only extend to land actually
platted or designated as common areas on any certificate of survey filed as provided herein. In
an year in which additional land is platted and added to the district as provided in Section 7
hereof, the taxes attributable to the common area shall be prorated between the Association and
the owner of the additional land as of the date the land is platted.
The Association shall have, in addition, the following powers and duties that it may
exercise and perform whenever in its discretion to may deem them necessary or desirable,
namely:
(1) To enforce, either in its own name or in the name of any owner within the district,
any or all building restrictions which may have been heretofore or may hereafter be imposed
upon any of the land in such district, either in the form as originally placed thereon or as modified
subsequently thereto; provided, however that this right of enforcement shall not serve to prevent
such changes, releases or modifications or restrictions or reservations being made by the parties
having the right to make such changes, releases or modification as are permissible in the deeds,
declarations or contracts in which such restrictions and reservations are set forth, nor shall it
serve to prevent the assignment of those rights by the proper parties, wherever and whenever
such rights of assignment exist, and provided further that such enforcement right shall extend to
the provisions of the Property Owners Agreement to be recorded in the office of the Register of
Deeds of Wyandotte County, Kansas. The expenses and costs of any enforcement proceedings
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shall be paid out of the general fund of the Association as herein provided. Nothing herein
contained shall be deemed or construed to prevent any owner having the contractual right to do
so from enforcing in his own name any such restrictions.
(2) To manage and control as trustee for its members all public streets, sidewalks,
and other public places, if any, and on any land which may later be subjected to the terms of this
document as provided for in Section 7 hereof, and nay and all improvements thereon, provided
that such management and control of said places and improvements shall at all times be subject
to that had and exercised by any City, Township, County and State, or any of them in which said
places and improvements are located.
(3) To provide for the collection and disposal of rubbish and garbage, when
adequate services of that type are not available from any public source.
(4) To once annually trim and replant trees on all streets, front yards and in other
public places where trees have once been planted, when such services are not available from
any public source, and to once annually trim, remulch and replant shrubbery within the confines
of the front yards and in common areas, if any, and on any land which may later be added to the
district as provided for in Section 7 hereof.
(5) To mow, care for, maintain and remove all rubbish from vacant and unimproved
property and to do any other things necessary or desirable in the judgment of the officers of the
Association to keep any vacant and unimproved property and the parking in front of any property
in the district neat in appearance and in good order.
(6) To provide for the plowing and removal of snow from streets, and apply ice melt
to sidewalks within 24 hours of the end of the snowfall, when such services are not available from
any public source and to arrange for the removal of snow from unobstructed driveways and
walkways situated on the lots or parcels located within the District, however, snow removal may
not be provided when the snow fall is less than 3 inches.
(7) To provide for the maintenance of the common areas, if any, and improvements
thereon, if any, and on land designated as common areas on the plat of any additional land which
may later be added to the district as provided in Section 7 hereof.
(8) To provide such lights as the Association may deem advisable on streets, parks,
parking, pedestrian ways, gateways, entrances or other features, and in other public or semipublic places, when such facilities are not available from any public source.
(9) To mow, weed eat, spray for weeds, fertilize, resow grass and or replace sod,
within the confines of any lot or parcel.
(10) To erect and maintain signs for the marking of streets, and safety signs for the
protection of children and other persons, when such signs are not available from any public
source.
(11) To paint, repaint, stain or restain the exterior of any dwelling, fence or deck
every 10 years as the Association may determine necessary and appropriate.
(12) To exercise control over such easements as it may acquire from time to time.
(13) To acquire and own the title to such real estate as may be reasonably
necessary in order to carry out the purposes of the Association, and to pay taxes and special
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assessments on such real estate as may be owned by it; and to pay such taxes and assessments
as may be assessed against land in streets, common areas and other public or semi-public
places within the district.
(14) To levy and collect the assessments which are provided for in this Declaration.
SECTION 5. INSURANCE
(a) The Owners and the Association shall carry liability insurance, and any other
insurance the Association may deem applicable, desirable or necessary, and pertinent to the
ownership, use and maintenance of the Common Areas, if any, and administration of the District.
Each Owner shall be obligated and responsible for obtaining liability, fire and extended coverage
and vandalism and malicious mischief insurance with respect to such Owner’s buildings and all
other improvements constructed or to be constructed, and Owner’s contents.
(b) Each individual Owner shall indemnify and hold harmless the Developer and the
Association from all damages and costs, including attorneys’ fees, which they may suffer as a
result of defending any claim arising out of an occurrence on or within the Owner’s Unit, and each
individual Owner shall carry insurance to secure the indemnity. This section shall not be
construed to give any insurer any subrogation right or other right or claim against any individual
Owner, however, and the Association and all Owners shall use their best efforts to cause all
property and liability insurance carried by them to contain appropriate provisions so that the
insurer waives its right of subrogation as to any claims against any Owner or the Association..
(c) The Board of Directors of the Association, or its trustee may obtain and maintain
to the extent obtainable, the following insurance:
(1) Fire and other hazard insurance with extended coverage, vandalism and
malicious mischief endorsements, insuring all of the common areas, if any, all improvements
thereon, if any, and fixtures thereon, if any, initially installed by the Developer, together with all
service equipment thereon, if any, in such amount as may be designated adequate by the Board
of Directors.
(2) Public Liability Insurance in such limits as the Board of Directors may from time
to time determine, covering the common areas and with cross liability endorsement t cover
liabilities of the unit owners as a group to a unit owner.
(3) Such other insurance as the Board of Directors of the Association may determine
from time to time to be desirable, including errors and omissions coverage or public officials
liability coverage for individual members of the Board while serving in such capacity.
(4) Premiums on insurance policies purchased by the Association shall be paid
promptly by the Association and charged as common expenses.

SECTION 6. LAND ENTITLED TO BENEFITS
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No land shall be entitled to any of the benefits, improvements or services provided by this
Association unless the owner or owners thereof shall have subjected their land to the terms of
this Declaration and to the assessments herein provided for.
SECTION 7. OTHER LANDS – HOW THEY MAY BE ADDED
Developer shall have and expressly reserves the right from time to time to add to the
district such other land as it may now own or hereafter may acquire (and/or to approve for
addition land owned by others), provided that the land so added to the district shall at that time be
bound by all of the terms of this Declaration and any future modifications thereof.
SECTION 8. METHOD OF PROVIDING GENERAL FUNDS
(a) For the purpose of providing a general fund to enable the Association to exercise the
powers and maintain the improvements and render the services herein provided for, all privately
owned lots or parcels on which a unit has been erected and conveyed to a Class B member and
lying within the boundaries of the district shall be subject to an annual assessment which may be
levied by the Association from year to year and shall be paid to the Association in monthly
installments in advance or at such other times as the Association may determine in advance by
the respective owners of the said assessable land subject thereof, which said assessable land
shall be deemed to be all of the above enumerated lots in the aforesaid plat of Highland Ridge,
on which units have been erected and conveyed to a Class B member, together with such other
lots and parcels as may from time to time be added to the said district as herein provided and on
which units have been erected. The Association may from year to year fix and determine the
total amount required in this general fund and may levy and collect an annual assessment for
each lot or parcel on which a unit has been erected and originally occupied and is within the
district as now or hereafter established; provided, however, that in respect to the year in which a
unit is originally occupied, the assessment for the said year shall be prorated on the basis of the
date of occupancy of said unit. The initial annual assessment shall be $1,500.00. The
Association through its Board of Directors may increase the initial annual assessment and
subsequent annual assessments by an amount up to 10% of the previous years annual
assessment.
(b) The maximum annual assessment upon each parcel as aforesaid may be increased
by an amount not exceeding one hundred percent (100%) of the amount of the annual
assessment for the previous year which the Association may levy and collect from year to year,
provided that a meeting of the members specially called for that purpose, prior to the date upon
which the assessment is levied for the first year for which such increase is proposed, a majority of
the members present at such meeting authorize such an increase by an affirmative vote
therefore; and provided further, that the maximum annual assessment upon each parcel as
aforesaid may be increased by an unlimited amount, provided that at a meeting of the members
specially called for that purpose, prior to the date on which the assessment is levied for the year
for which such increase is proposed, seventy-five percent (75%) of the members present at such
meeting authorize such an increase by an affirmative vote therefor.
(c) Unless the increases provided for in Paragraph (b) of this Section 8 are specifically
limited by the resolutions in which they are contained to be for a specified period they shall be
effective until rescinded by the Association, at a meeting specially called for such purpose, by an
affirmative vote of two-thirds (2/3) of the members present or by action taken under the terms of
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Paragraph (d) of this Section 8 and in either such event the recision shall be effective
commencing on the first day of the next succeeding year.
(d) It is recognized that during the period of the time this agreement may be in effect, that
substantial changes may occur in the economic status of the United States as a whole and of the
Wyandotte County, Kansas, area in particular, and that in the event of such economic change,
either by inflation or deflation, that there should be a provision by which the maximum annual
assessment provided for herein may be decreased or increased to a degree greater than that
permitted by the other provisions hereof. It is therefore provided that a resolution to such effect,
adopted at a meeting of the Association specially called for that purpose, two-thirds (2/3) of the
members present at such meeting voting in the affirmative therefor, shall be sufficient to require
the Association to request the Board of County Commissioners (hereinafter referred to as the
Board) of Wyandotte County, Kansas, to set a new and reasonable maximum annual assessment
for the purposes provided for herein, based on the then current economic conditions, the change
to be effective commencing on the first day of the next succeeding year. In the event, however,
that the said Board should refuse to act, the Association shall petition the District Court of
Wyandotte County, Kansas, to name a board of three (3) disinterested parties to act in the stead
of said Board. The decision of a majority of either of such boards shall be final and conclusive
and shall be effective until amended by further action of the said Board or a board selected by the
said District court, both under the provisions of this paragraph.
(e) Whenever the Association may deem it advisable to submit to the members a
proposal under either Paragraphs (b), (c) or (d) of this Section 8 for increasing or decreasing the
permissible maximum amount of the annual assessment it shall notify the members of the
Association by mailing to such members at the last known address, with United States postage
prepaid thereon, a notice of such meeting, giving the time and place at which it is to be held and
the fact that an increase or decrease in the amount of the annual assessment is to be voted
upon at such meeting.
(f) The initial assessment shall be for the calendar year beginning January 1, 2024, and
shall be payable in monthly installments beginning on January 1, 2024, and payable on the first of
every month thereafter. It will be the duty of the Association to notify all owners of assessable
lots or parcels whose address is listed with the Association, on or before that date, giving the
amount of the assessment on each tract owned by them and the date or dates when such
assessment is due. Failure of the Association to levy the assessment prior to January 1st of each
year for the next succeeding fiscal year beginning on January 1st shall not invalidate any such
assessment made for that particular year; nor shall failure to levy an assessment for any one-year
affect the right of the Association to do so for any subsequent year. When the assessment is
made subsequent to January 1st of any year, then the new monthly installment shall become due
and payable not later than thirty (30) days from the date of the levying the assessment.
(g) A written or printed notice, deposited in the United States Post Office, with postage
thereon prepaid, and addressed to the respective owners at the last address listed with the
Association, shall be deemed to be sufficient and proper notice for these purposes, or for any
other purpose of this Declaration where notices are required.

SECTION 9. LIEN ON REAL ESTATE
(a) The assessment provided for herein shall become a lien on the real estate against
which it is levied thirty (30) days after it is due and payable as above set forth, provided, however,

9

that such lien shall be inferior and subordinate to the lien of any valid first mortgage now existing
or which may hereafter be placed on said real estate. In the event of the failure of any owner to
pay any installment due on the assessment within thirty (30) days following the date such
installment is due, then such installment shall bear interest at the rate of ten percent (10%) per
annum from the first day the installment payment was due and payable. In addition, the
Association may impose a late charge of the greater of (a) $5.00 per month, or (b) such amount
as is necessary to reasonably recover the amount of expense incurred by the Association to
enforce its rights under the provisions of this Declaration.
(b) In addition to the provisions of Paragraph (1) hereof, thirty (30) days from the date an
installment payment on the assessment is due, the installment shall become delinquent and
payment of principal, interest and late charges may be enforced as a lien on said real estate, in
proceedings in any court in Wyandotte County, Kansas, having jurisdiction of suits for the
enforcement of such liens. The Association may at its discretion file certificates of non-payment
of assessments in the office of the Register of Deeds of Wyandotte County, Kansas, whenever
any such assessments are delinquent. For each certificate so filed, the Association shall be
entitled to collect from the owner or owners of the property the fee for recording such certificate
and a reasonable charge for the preparation thereof, which fees are hereby declared to be a lien
upon the real estate so described in said certificate, provided that such lien shall be inferior and
subordinate to the lien of any valid first mortgage now existing or which may hereafter be placed
on said real estate. Such fee shall be collectible in the same manner as the original assessments
provided for herein and in addition to the principal, interest and late charges due thereon.
(c) Such liens shall continue for a period of five (5) years from the date of delinquency
and no longer, unless within such time suit shall have been instituted for the collection of the
assessment, in which case the lien shall continue until the termination of the suit and until the
sale of the property under execution of the judgment establishing same.
SECTION 10. FAILURE TO PAY ASSESSMENTS
Notwithstanding the provisions of Section 9 hereof, in the event the owner or owners of a
residence within the district, as it may then exist, fail to pay the assessment provided in Section 8
hereof within sixty (60) days after said assessment becomes due and payable, the Association
shall have the following rights:
(a) The Association may suspend the voting rights and the right to use the
recreational facilities, if any, by an owner and/or members of his or her family, guests or tenants,
until such time as full payment of all assessments due is made by said owner or owners.
(b) The Association, or its agent, may suspend the rights of said owner or owners to
make use of any garbage and trash collection services contracted for by the Association or any
other service or services that are provided by the Association to said owner or owners.

SECTION 11. EXPENDITURES LIMITED TO ASSESSMENT
FOR CURRENT YEAR

10

The Association shall at no time expend more money within any one (1) year than the
total amount of the assessment for that particular year plus any surplus which it may have on
hand from previous assessments; nor shall said Association enter into any contract whatsoever
binding the assessment of any future year to pay for any such obligation, and no such contract
shall be valid or enforceable against the Association except for contracts for utilities, it being the
intention that the assessment for each year shall be applied as far as practicable toward payment
of the obligations of that year, and that the Association shall have no power to make a contract
affecting the assessment of any future or subsequent year except for utilities. Any remaining
funds, should there be same at the end of a given year, shall be placed in trust with the
Association as trustee for the members and such funds shall, after being placed in trust, be used
only for future improvements and replacements.
SECTION 12. ASSOCIATION TO NOTIFY MEMBERS OF ADDRESS
The Association shall notify all owners of land in the district as it may exist from time to
time, insofar as the addresses of such owners are listed with said Association, of the official
address of said Association, the place and time of the regular meetings of the Association, and
the place where payments shall be made and any other business in connection with said
Association may be transacted, and in the case of any change of such address the Association
shall notify all the owners of the land in the district, insofar as their addresses are listed with the
Association, of the new address.
SECTION 13. TEMPORARY TRUSTEE
Prior to the filing of the Certificate of Substantial Completion, Developer shall have the
right at its option to perform the duties, assume the obligations, levy and collect the assessments,
and otherwise exercise the powers herein given to the Association, in the same way and manner
as though all of such powers and duties were hereby given directly to Developer. After the filing
of the Certificate of Substantial Completion it is contemplated the Association shall perform the
duties, assume the obligations, levy and collect the assessments, and otherwise exercise the
powers herein given to the Association; however, Developer shall at its option have the right to
relinquish its rights as temporary trustee at any time or times prior to the filing of the Certificate of
Substantial Completion, and in the event of such relinquishment, the Association shall perform
the duties, assume the obligations, levy and collect the assessments and otherwise exercise the
powers herein given the Association. Developer may, by appropriate agreement made expressly
for that purpose, assign or convey to any person or corporation all or any of the rights,
reservations and privileges reserved by it in this Section 13, and upon such assignment or
conveyance being made, its assigns or grantees may at their option exercise, transfer or assign
such rights at any time or times, in the same manner as though directly reserved by them, or it, in
this instrument.
SECTION 14. TO OBSERVE ALL LAWS
Said Association shall at all times observe all State, County, City and other laws, and if at
any time any of the provisions of this Declaration shall be found to be in conflict therewith then
such parts of this Declaration as are in conflict with such laws shall become null and void, but no
other part of this Declaration not in conflict therewith shall be affected thereby. The Association
shall have the right to make such reasonable rules and regulations, and provide such means and
employ such agents as will enable it to adequately and properly carry out the provisions of this
Declaration, subject, however, to the limitations of its rights to contract as are herein provided for.
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SECTION 15. AMENDMENT AND TERMINATION
1. Prior to the recording of the Certificate of Substantial Completion, this Declaration may
be terminated, amended or modified, in whole or in part, at any time by a duly acknowledged and
recorded written agreement (in one or more counterparts) signed by the Developer. After
recording of the Certificate of Substantial Completion, this Declaration may be terminated,
amended or modified, in whole or in part, at any time by a duly acknowledged and recorded
written instrument executed by the Association after the proposed amendment, modification or
termination has been first approved by the affirmative vote of 75% or more of the full number of
directors on the Board of the Association and then approved by the members of the Association
at a duly held meeting of the members of the Association (called in whole or in part of that
purpose) by the affirmative vote of Owners owning at least 60% of the Lots.
2. Notwithstanding anything set forth in this Section to the contrary and until the
recording of the Certificate of Substantial Completion, the Developer shall have the absolute,
unilateral right, power and authority to revise, amend, change or add to any of the terms and
provisions of this Declaration, as from time to time amended or supplemented, by executing,
acknowledging and recording in the office of the Register of Deeds of Wyandotte County,
Kansas, an instrument for such purpose. No such amendment by the Developer shall require the
consent of any Owner.
3. If the rule against perpetuities or any rule against restraints on alienation or similar
restriction is applicable to any right, restriction or other provision of this Declaration, such right,
restriction or other provision shall terminate (if not earlier terminated) upon lapse of 20 years after
the death of the last survivor of the individual(s) signing this Declaration on behalf of the
Developer and the now-living children and grandchildren of the individual(s) signing this
Declaration on behalf of the Developer as of the date of such execution.
SECTION 16. ASSIGNMENT
1. The Developer shall have the right and authority, by written agreement made
expressly for that purpose, to assign, convey, transfer and set over to any person(s) or entity, all
or any part of the rights, benefits, powers, reservations, privileges, duties and responsibilities
herein reserved by or granted to the Developer, and upon such assignment the assignee shall
then for any or all such purposes be the Developer hereunder with respect to the rights, benefits,
powers, reservations, privileges, duties and responsibilities so assigned. Such assignee and its
successors and assigns shall have the right and authority to further assign, convey, transfer and
set over the rights, benefits, powers, reservations, privileges, duties and responsibilities
hereunder.
2. The Association shall have no right, prior to the recording of the Certificate of
Substantial Completion, without the written consent of the Developer, to assign, convey, or
transfer all or any part of its rights, benefits, powers, reservations, privileges, duties and
responsibilities hereunder.

SECTION 17. COVENANTS RUNNING WITH THE LAND
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All of the provisions of this Declaration shall be deemed to be covenants running with the
land, and shall be binding upon the Developer and upon its successors and assigns.
SECTION 18. INDEMNIFICATION
Every director and every officer of the Association shall be indemnified by the
Association against all expenses and liabilities including counsel fees, reasonably incurred or
imposed upon him in connection with any proceeding or any settlement of any proceeding to
which he may be a party or in which he may become involved by reason of his being or having
been a director or officer of the Association, whether or not he is a director or officer at the time
such expenses are incurred, except when the director or officer is adjudged guilty of willful
misfeasance or malfeasance in the performance of his duty; provided, that in the event of a
settlement, the indemnification shall apply only when the Board of Directors approves such a
settlement and reimbursement as being for the best interest of the Association. The foregoing
right of indemnification shall be in addition to and not exclusive of all other rights to which such
director or officer may be entitled.
IN WITNESS WHEREOF, the Developer has caused this Declaration to be duly
executed the day and year first written above.
THE DEVELOPER:
HIGHLAND DRIVE DEVELOPMENT, LLC,
A Kansas Limited Liability Company

By: ________________________________
Dustin K. Baker
Title: Manager/Member
STATE OF KANSAS
COUNTY OF

)
) SS
)

This Homes Association Declaration of Highland Ridge Management Association
was acknowledged before me on ______________________, 2022, by Dustin K. Baker.,
Manager/Member in and on behalf of Highland Drive Development, LLC, a Kansas Limited
Liability Company.

_____________________________
Notary Public

My commission expires:
___________________________
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HIGHLAND RIDGE
DECLARATION OF RESTRICTIONS
THIS DECLARATION is made as of the ___________ day of ____________________,
2022, by Highland Drive Development, LLC, a Kansas Limited Liability Company.
WITNESSETH:
WHEREAS, Highland Drive Development, LLC, has executed and filed with the Register
of Deeds of Wyandotte County, Kansas, a plat of the subdivision known as Highland Ridge; and
WHEREAS, such plat creates the subdivision known as Highland Ridge, composed, in part, of
the following described land, to-wit:
Lots 1-25 and Tracts A-D, Highland Ridge.
WHEREAS, Highland Drive Development, LLC, as the developer of the above-described
lots, desires to place certain restrictions on such lots to preserve and enhance the values,
desirability and attractiveness of the development and improvements constructed thereon and to
keep the use thereof consistent with the intent of the developer, and all of said restrictions shall
be for the use and benefit of Highland Drive Development, LLC, and its future grantees,
successors and assigns;
NOW, THEREFORE; in consideration of the premises contained herein, Highland Drive
Development, LLC, for itself and for its successors and assigns, and for its future grantees,
hereby agrees and declares that all of the above-described lots shall be, and they hereby are,
restricted as to their use and otherwise in the manner hereinafter set forth.
1. Definitions. For purposes of this Declaration, the following definitions shall apply:
(a) The term “District” and “Highland Ridge” shall mean all of the lots on the plat of
Highland Ridge, all Common Areas, if any, and all additional property which hereafter may be
made subject hereto in the manner provided herein.
(b) The term “Lot” shall mean any numbered lot contained in Lots 1 through 25, inclusive,
as platted on the plat of Highland Ridge and any additional land that may be added to the district,
and shall represent the area upon which one or more dwelling units shall be constructed. If more
than one dwelling unit is constructed thereon, the lot shall be surveyed and the area of the lot to
be conveyed as the site for the dwelling unit shall be described as a “parcel” and shall be given
an alphabetical designation.

(c) The term “Parcel” shall mean the portion of a lot or lots upon which a dwelling unit is
constructed and contained in Lots 1 through 25, inclusive; as shown on a certificate of survey of a
lot or lots of the plat of Highland Ridge, or upon a certificate of survey of any lot or lots included in
any additional land that may be added to the district. Such certificate of survey shall be filed with
the Register of Deeds of Wyandotte County, Kansas, and shall specifically describe the portion of
the lot or lots comprising a parcel and each parcel shall be given an alphabetical designation.
(d) The term “Unit” as used herein shall be deemed to mean a portion of a common
structure or a single structure located within the district as previously defined herein consisting of
one or more rooms on one or more floors of such a structure together with fee simple title in the
lot or parcel conveyed with such unit and intended for use as a single family dwelling. The
boundaries of a unit shall extend to the center of all party walls (floors or ceilings) and shall
include the interior and exterior of all walls, floors and ceilings which are not shared with other
units, and other areas within the boundaries of the unit and shall always include fee simple title to
the lot or parcel conveyed therewith. Ownership of a unit shall include, subject always however
to easements herein reserved, the right to exclusive possession, the use and enjoyment of
surfaces of all its perimeter walls, floors and ceilings and of all supporting walls, fixtures and other
parts of the buildings within the boundaries of said unit, including the right to paint, tile, wax,
paper or otherwise finish, refinish or decorate the interior surfaces only of the same. In any deed,
mortgage, lease or other instrument of conveyance or encumbrance of, or by which a lien is
created upon any interest or estate in a unit or units located on the property described within the
district it is sufficient to describe the lot or parcel on which any such unit is located. Each unit
shall be deemed to be a separated parcel for all purposes of taxation and assessment of real
property, and no other unit or part of the property within the district shall be charged with the
payment of such taxes and assessments.
(e) The term “Common Areas,” if any, shall mean (i) any entrances, monuments, berms,
other similar ornamental areas, greenways and related utilities, lights, sprinkler systems and
landscaping which is existing or constructed or installed by or for the Developer at or near the
entrance of any street or along any street, and any easements related thereto, (ii) all landscape
easements that may be granted to the Developer and/or the Association, for the use, benefit and
enjoyment of all Owners within the District, (iii) any lettered tracts of land recorded within the
district, and (iv) all other similar areas and places, together with all improvements thereon and
thereto, the use, benefit or enjoyment of which is intended for all of the Owners within the District,
whether or not any “Common Area” is located on the Lot or Parcel and any such areas on any l
additional property which hereafter may be made subject hereto in the manner provided herein.
(f) The term “Developer” shall mean Highland Drive Development, a Limited Liability
Company, and its successors and assigns.
(g) The term “Owner” shall mean the record owner(s) of title to any Lot, Parcel or Unit,
including the Developer, and for purpose for all obligations of the Owner hereunder, shall include,
where appropriate, all family members and tenants of such Owner and all of their guests and
invitees.
(h) The term “Exterior Structure” shall mean any structure erected or maintained on a Lot
other than the main residential structure of any structural component thereof, and shall include,
without limitation, any deck, gazebo, greenhouse, doghouse or other animal shelter or run,
outbuilding, fence, patio wall, privacy screen, boundary wall, bridge, patio enclosure, tennis court,
paddle tennis court, swimming pool, hot tub, basketball goal, swingset, trampoline, sand box,
playhouse, tree house or other recreational or play structure.
(i) The term “Certificate of Substantial Completion” shall mean a certificate executed,
acknowledged and recorded by the Developer stating that all, or at the Developer’s discretion,
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substantially all, of the Lots in the District (as then composed or contemplated by the Developer)
have been sold by the Developer and the residences to be constructed thereon are substantially
completed; provided, however, that the Developer may execute and record a Certificate of
Substantial Completion or similar instrument in lieu thereof in its discretion at any time and for any
limited purpose hereunder.
(j) The term “Association” shall mean Highland Ridge Management Association,
(hereinafter “Association”) a Kansas corporation to be formed by or for the Developer for the
purpose of serving as the association for the District.
(k) The term “Board” shall mean the Board of Directors of the Association.
(l) The term “Architectural Committee,” with respect to the District or any portion thereof as
may be designated by the Developer, shall mean the Developer or its designees from time to
time, until six months after the date that all Lots are sold and closed, then the Association shall
serve as the Architectural Committee. The Association may delegate said authority to a duly
authorized and elected committee.
2. Use of Land. No trailer, outbuilding or Exterior Structure shall at any time be used for
human habitation, temporarily or permanently, nor shall any residence of a temporary character
be erected, moved onto or maintained upon any of the Lots or any Common Areas or used for
human habitation; provided, however, that nothing herein shall prevent the Developer or others
(including, without limitations, builders and real estate sales agencies) authorized by the
Developer, or the City of Edwardsville from using temporary buildings or structures or any
residence or clubhouse for model, office, sales, or storage purposes during the development of
the District.
3.

Building Material Requirements.

(a) Exterior walls of all residences and all appurtenances thereto shall be of stucco,
brick, stone, wood shingles, wood siding, wood paneling, plate glass, glass blocks, or any
combination thereof, except as otherwise approved in writing by the Developer.
(b) Front façade of such residences shall have a minimum of 25 percent of stucco, brick,
stone or artificial stone, or any combination thereof.
(c) All windows shall be constructed of glass, wood, metal clad, vinyl and wood laminate,
or any combination thereof; provided, however, that storm windows may be constructed of
colored metal (other than silver). All exterior doors and louvers shall be constructed of wood,
metal clad and wood laminate, colored metal (other than silver) and glass, or any combination
thereof.
(d) All roofs shall be covered with laminated asphalt shingles (timberline or equivalent),
weathered wood color, with a minimum 30 year written manufacturers warranty.
(e) Notwithstanding the foregoing provisions of this Section 3 requiring specific building
materials or products, any building materials or products that may be or come into general or
acceptable usage for dwelling construction of comparable quality and style in the area shall be
acceptable upon written approval of the Developer, and the City of Edwardsville.
(f) All wood exteriors shall be covered with a workmanlike finish of high quality paint, color
of which will be approved by the Developer consisting of one of each body, trim, and accent color
from the approved Highland Ridge color chart.

(g) No residence or Exterior Structure shall stand with its exterior in any unfinished
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condition for longer than six months after commencement of construction.
(h) All exterior basement foundations and walls that are exposed in excess of 24 inches
above final grade shall be painted the same color as the residence or covered with siding
compatible with the structure.
(i) No air conditioning apparatus or unsightly projections shall be attached or affixed to the
front of the any residence.
(j) No changes to building plans are allowed without the written approval of the Developer.
4.

Approval of Plans and Post-Construction Changes.

(a) Notwithstanding compliance with the provisions of Section 3 above, no Unit or Exterior
Structure may be erected upon or moved onto any Lot unless and until the building plans,
specifications, exterior materials, location and elevations have been submitted to and approved in
writing by the Developer or, in the case of Exterior Structures to the extent provided in Section 8
below, the Architectural Committee. No change or alteration in such building plans,
specifications, exterior materials, location and elevations shall be made unless and until such
change or alteration has been submitted to and approved in writing by the Developer or
Architectural Committee, as the case may be.
(b) Following the completion of construction of any residence or Exterior Structure, no
significant color change or exterior addition or alteration shall be made thereto unless and until
the change, addition or alteration has been submitted to and approved in writing by the
Architectural Committee. All replacements of all or any portion of a completed structure because
of age, casualty loss or other reason, including, without limitation, roof and siding, shall be of the
same materials, location and elevation as the original structure unless and until the changes
thereto have been submitted to and approved in writing by the Architectural Committee.
5. Grading. No changes in the final grading of any Lot shall be made without the prior written
approval of the City of Edwardsville. The Developer shall have no liability or responsibility to any
builder, owner or other party for failure of a builder or owner to final grade or maintain any Lot in
accordance with the City of Edwardsville or the Developer’s not requiring a lot grading plan and
compliance therewith.
6. Set Backs. No residence, or any part thereof inclusive of porches, porticoes, stoops,
balconies, bay and other windows, eaves, chimneys and other similar projections), or Exterior
Structure, or any part thereof, shall be nearer the street line than the building set back lines
shown on the recorded plat for such Lot; provided, however, that the Developer or the
Architectural Committee, as the case may be, shall have the right to increase, from time to time
and in its absolute discretion, the set back lines for a specific Lot to the extent they are greater
than minimum set backs required by the City of Edwardsville, Kansas, by filing an appropriate
instrument in writing in the office of the Register of Deeds of Wyandotte County, Kansas, prior to
the initial sale of said lot.
7. Commencement and Completion of Construction.
(a) Unless the following time periods are expressly extended by the Developer in writing,
construction of the residence on a Lot shall be commenced within twelve months following the
date of delivery of a deed from the Developer to the purchaser of such Lot and shall be
completed within six months after such commencement. In the event such construction is not
commenced within such six month period (or extension thereof, if any), the Developer shall have,
prior to commencement of construction, the right (but not the obligation) to repurchase such Lot
from such purchaser at its original sales price. If such repurchase right is exercised by the
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Developer, the Owner of the Lot in violation of this construction commencement provision shall
not be entitled to reimbursement for taxes, interest or other expenses paid or incurred by or for
such Owner.
(b) No building material of any kind or character shall be placed or stored upon any Lot
until the fee holder thereof is ready to commence improvements, and then the material shall be
placed only within the property lines of the lots upon which the improvements are to be erected.
8.

Exterior Structures.

(a) No Exterior Structure shall be erected upon, moved onto or maintained upon any Lot
except (i) with and pursuant to the prior written approval of the Architectural Committee as to the
applicable building plans, specifications, exterior materials, location and elevations and (ii) in
compliance with the additional specific restrictions set forth in subsection (b) below or elsewhere
in the Declarations; provided, however, that the approval of the Architectural Committee shall not
be required for (i) any Exterior Structure erected by or at the request of the Developer or (ii) any
Exterior Structure that (A) has been specifically approved by the Developer prior to the issuance
of a temporary or permanent certificate of occupancy as part of the residential construction plans
approved by the Developer and (B) has been built in accordance with such approved plans.
(b) All fences, boundary walls and privacy screens shall be ornamental and shall not
disfigure the property or the neighborhood. All fences and privacy screens shall be constructed
with the finished side out. All fences shall be four feet in height and shall be constructed with
aluminum fencing such as Independence fencing by Master Halco, or similar fencing of other
brands, or fencing specifically approved by the Developer or Achitectural Committee shall be
permitted and . Privacy screens shall be constructed of wood or other ornamental materials
approved by the Developer or the Architectural Committee. No chain link or similar fence or
privacy screen shall be permitted in the District. Unless and until otherwise specifically approved
in writing by the Developer or the Architectural Committee, as the case may be (i) no privacy
screen shall exceed six feet in height, shall extend into the side yard and shall not extend more
than fifteen feet past the rear of the home; (ii) no fence, boundary wall or privacy screen shall be
constructed or maintained on any Lot nearer to the front property line than the rear corners (as
defined by the Developer) of the residence; (iii) any fence or boundary wall shall be constructed
or maintained along the property lines of the Lot; and (iv) all fence layout and designs must be
approved in writing by the developer or Architectural Committee and a proper permit obtained
from the City of Edwardsville.
(c) No above-ground swimming pools shall be permitted. All pools shall be fenced and
all hot tubs shall be fenced or otherwise adequately screened, all in accordance with the other
provisions of the Declaration. All pools and hot tubs shall be kept clean and maintained in
operable condition at all times.
(d) All outside doghouses shall be located in the backyard, shall be up against or within
two feet of the residence, shall be painted (where appropriate) the same color as the residence
and shall have roofs (where appropriate) that are compatible with the residence. No other animal
shelters or animal runs shall be permitted.
(e) No Exterior Structure that is prohibited under Section 9 below shall be permitted
under this Section 8.
9. Building or Uses Other Than for Residential Purposes; Noxious Activities; Miscellaneous.
(a) Except as otherwise provided in Section 2 above, no residence or Exterior Structure, or
any portion thereof, shall ever be placed, erected or used for business, professional, trade or
commercial purposes on any Lot; provided, however, that this restriction shall not prevent an
Owner from maintaining an office area in his residence in accordance with the applicable
ordinances of the City of Edwardsville, Kansas.
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(b) No noxious or offensive activity shall be carried on with respect to any Lot; nor shall any
grass clippings, trash, ashes or other refuse be thrown, placed or dumped upon any Lot or
Common Area; nor shall anything be done which may be or become an annoyance or a nuisance
to the District, or any part thereof. Each Owner shall properly maintain his Lot in a neat, clean and
orderly fashion. All residences and Exterior Structures shall be kept maintained in good condition
and repair at all times. All lawns and plantings shall be maintained in an acceptable condition to
the Association’s regulations.
(c) Unlicensed or inoperative motor vehicles are prohibited.
(d) Overnight parking of motor vehicles of any type or character in public streets, Common
Areas or vacant lots is prohibited. Motor vehicles shall be parked overnight in garages or on
paved driveways only.
(e) Trucks or commercial vehicles with gross vehicle weight of 12,000 pounds or over are
prohibited in the District except during such time as such truck is actually being used for the
specific purpose for which it is designed.
(f) No vehicle (other than a passenger automobile or van), truck, bus, boat, trailer, camper
or similar apparatus shall be left or stored for more than 48 hours on any Lot, except in an
enclosed garage.
(g) No television, radio, citizens’ band, short wave or other antenna, satellite dish larger than
18 inches in diameter, solar panel, clothes line or pole, or other unsightly projection shall be
attached to the exterior of any residence or Exterior Structure or erected in any yard. Should any
part or all of the restriction set forth in the preceding sentence be held by a court of competent
jurisdiction to be unenforceable because it violates the First Amendment or any other provision of
the United States Constitution, the Architectural Committee shall have the right to establish rules
and regulations regarding the location, size, landscaping and other aesthetic aspects of such
projections on the District, and all parts thereof, and any such rules and regulations shall be
binding upon all of the Lots.
(h) No lights or other illumination (other than street lights) shall be higher than the
residence, and shall not be directly illuminating onto adjacent property.
(i) No garage sales, sample sales or similar activities shall be held within the District without
prior written consent of the Association.
(j) No speaker, horn, whistle, siren, bell or other sound device, except intercoms and those
used exclusively for security purposes, shall be located, installed or maintained upon the exterior
of any residence or in any yard.
(k) All lines, wires, pipes or other apparatus for residential services or utilities shall be
underground.
(l) In the event of vandalism, fire, windstorm or other damage, no residence or Exterior
Structure shall be permitted to remain in damaged condition for longer than three months.
(m) No shed, barn, detached garage or other storage facility shall be erected upon, moved
onto or maintained upon any Lot without the consent of the Developer or Architectural Committee.
(n) No outside or underground fuel storage tanks of any kind shall be permitted. Oil drilling,
development, operation, refining or mining operations of any kind or quarrying shall not be
permitted upon or in any of the Lots nor shall oil wells, tanks, tunnels, mineral excavations or
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shafts be permitted upon or in any of the building sites covered by these covenants, except in
compliance with existing easements.
(o) No driveway shall be constructed in a manner as to permit access to a street across a
rear lot line.
that:

(p) No sign, advertisement or billboard may be erected or maintained on any Lot except
(i) One sign not more than three feet high nor more than three feet wide, not to
exceed a total of nine square feet, may be maintained offering the residence to sale or
lease.
(ii) One garage sale sign not more than three feet high or three feet wide, not to
exceed a total of nine square feet, is permitted on the Lot when the sale is being
held, provided such signs are removed within 24 hours after the close of the sale,
and provided said sale has been approved by the Association.
(iii) One political sign per candidate or issue and not more than three feet high nor
more than three feet wide, not to exceed a total of nine square feet, is permitted for up
to three weeks before the election but must be removed within 24 hours after the
election.

(q) No burning of trash shall be permitted. No trash, refuse, or garbage can or receptacle
shall be placed on any Lot outside a residence except after sundown of the day before or upon
the day for regularly scheduled trash collection.
10. Animals. No animals of any kind shall be raised, bred, kept or maintained on any Lot
except that dogs, cats and other common household pets may be raised, bred, kept or
maintained so long as (a) they are not raised, bred, kept or maintained for commercial purposes,
(b) they do not constitute a nuisance and (c) the City ordinances and other applicable laws are
satisfied. All pets shall be confined to the Parcel of the Owner except when on a leash controlled
by a responsible person. Owners shall immediately clean up after their pets on all streets,
Common Areas, Lots or Parcels owned by others. The right of an occupant to maintain an animal
in a unit or on any Lot shall be subject to termination if the Developer or Association, in their full
and complete discretion, determine that maintenance of the animal or animals constitutes a
nuisance or creates a detrimental effect on the District, or its occupants.
11. Lawns, Landscaping and Gardens. Prior to occupancy, and in all events within six months
after commencement of construction of the residence, all lawns, including all area between each
residence and any adjacent street, regardless of the existence and location of any fence,
monument, boundary wall, berm, sidewalk or right-of-way line, shall be fully sodded with fescue
grass and shall remain fully sodded at all times thereafter. No lawn shall be planted with zoysia
grass. Prior to occupancy, and in all events within six months following commencement of
construction of the residence, the Owner thereof shall landscape the Lot to the same standards
as that generally prevailing throughout the District and in accordance with the plans approved by
the Developer. All vegetable and flower gardens shall be located behind the rear corners of the
residence and a least five feet away from the boundary of the Lot. No vegetable garden(s) shall
exceed two hundred square feet in size on any Lot, except with the prior written consent of the
Developer or Architectural Committee.
12. Easements for Public Utilities; Drainage; Maintenance. The Developer shall have, and does
hereby reserve the right to locate, erect, construct, maintain and use, or authorize the location,
erection, construction, maintenance and use of drains, pipelines, sanitary and storm sewers, gas
and water lines, electric and telephone lines, television cables and other utilities, and to give or
grant rights-of-way or easements therefore, over, under, upon and through all easements and
right-of-way shown on any recorded plat of the District or any Common Area. All utility easements
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and rights-of-way shall inure to the benefit of all utility companies for purposes of installing,
maintaining or moving any utility lines or services and shall inure to the benefit of the Developer,
all Owners and the Association as a cross easement for utility line or service maintenance.
The Developer shall have and does hereby reserve for itself and its successors and assigns
and the Association and its successors and assigns an easement over and through all unimproved
portions of each Lot in the District for the purpose of performing the duties of the Association and
maintaining any Common Area.
13. Common Area (If any).
(a) The Developer and its successors, assigns, and grantees, as Owners, and the
Association shall have the right and easement of enjoyment in and to all of the Common Areas, if
any, but only for the intended use of such Common Area. Such right and easement in favor of the
Owners shall be appurtenant to, and shall automatically pass with the title to each Lot. All such
rights and easements shall be subject to the rights of any governmental authority or any utility
therein or thereto.
(b) The Developer covenants and agrees to convey by warranty deed its rights, title and
interest in the Common Areas, if any, (except any part thereof that is within any Lot or outside of
the District) to the Association, without any cost to the Association, within thirty days after the
Developer has recorded its Certificate of Substantial Completion. Notwithstanding the actual date
of transfer, except as otherwise provided in an agreement with the Developer, the Association
shall at all times, from and after the date of its formation and at its expense, be responsible for
properly repairing, replacing, maintaining, operating and insuring, as applicable, all Common
Areas, if any, (except any part thereof that is within any Lot and has not been landscaped or
otherwise improved by or for the Developer or the Association), subject to any control thereover
maintained by any governmental authority, utility or similar person or entity. Any transfer of title by
the Developer shall not constitute an assignment by the Developer of any of its rights, as the
Developer of the District, pursuant to this Declaration or any other instrument, contract or
declaration. In insuring the Common Areas, the Association shall cause the Developer to be
named as an additional insured on the insurance coverage until all Lots are sold and closed.
(c) The ownership by the Association of any Common Area, if any, and the right and
easement of enjoyment of the Owners in the District as to any Common Area shall be subject to
the right of the Developer to convey sewage, water, drainage, pipeline, maintenance, electric,
telephone, television and other utility easements over, under, upon and through such Common
Area, as provided in Section 12 above.
(d) No Owner shall improve, destroy or otherwise alter any Common Area without the
express written consent of the Developer or Architectural Committee.
(e) Subject to the foregoing, the Developer and the Association shall have the right from
time to time to make, alter, revoke and enforce additional rules, regulations and restrictions
pertaining to the use of any Common Area.
14.

Architectural Committee.

(a) Unless the Developer, in its sole discretion, assigns this authority at an earlier time or
files a Certificate of Substantial Completion, the Developer shall serve as the Architectural
Committee until six months after the date that all Lots are sold and closed, then the Association
shall serve as the Architectural Committee. The Association may delegate said authority to a duly
authorized and elected committee.
(b) At each meeting, the Architectural Committee shall consider and act upon applications
that have been submitted to it for approval in accordance with this Declaration. In making its
decisions, the Architectural Committee may consider any and all aspects and factors that the
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individual members of the Architectural Committee, in their absolute discretion, determine to be
appropriate to establish and maintain the quality, character and aesthetics of the District, including,
without limitation, the building plans, specifications, exterior color scheme, exterior materials,
location, elevation and use of any proposed Exterior Structure. All decisions of the Architectural
Committee shall be in writing and delivered to the applicant, who shall be responsible for keeping
the same. The Architectural Committee may establish in advance and change from time to time
certain procedural and substantive guidelines and conditions that it intends to follow in making its
decisions.
15. No Liability for Approval or Disapproval. Neither the Developer, nor the Association,
nor any member of the Architectural Committee nor the Board shall be personally liable to any
person for any approval, disapproval or failure to approve any matter submitted for approval, for
the adoption, amendment or revocation of any rules, regulations, restrictions or guidelines or for
the enforcement of or failure to enforce any of the restrictions contained in this Declaration or any
other declaration or any such rules, regulations, restrictions or guidelines.
16. Covenants Running with Land; Enforcement. The agreements, restrictions and
reservations herein set forth are, and shall be, covenants running with the land into whosoever
hands any of the property in the District shall come. The Developer, and its successors, assigns
and grantees, and all parties claiming, by through or under them, shall conform to and observe
such agreements, restrictions and reservations; provided, however, that neither the Developer, the
Association nor any person or entity shall be obligated to enforce any such agreements,
restrictions and reservations. No agreement, restrictions or reservation herein set forth shall be
personally binding upon any Owner except with respect to breaches thereof committed during his
seisin of title to such Lots; provided, however, that (i) the immediate grantee for the builder of the
residence on a Lot shall be personally responsible for breaches committed during such builder’s
ownership of such Lot and (ii) an Owner shall be personally responsible for any breach committed
by any prior Owner of the Lot to the extent notice of such breach was filed of record, as provided
below, prior to the transfer of ownership.
The Developer and/or the Association shall have right (but not the obligation) to sue for and
obtain an injunction, prohibitive or mandatory, to prevent the breach of or to enforce the
observance of the agreements, restrictions and reservations herein set forth, in addition to any
action at law for damages.
Whenever the Developer or the Board determines that a violation of this Declaration has
occurred and is continuing with respect to a Lot, the Developer or the Association may file with
the Register of Deeds of Wyandotte County, Kansas a certificate setting forth public notice of the
nature of the breach and the Lot involved.
No delay or failure by any person or entity to exercise any of its right or remedies with
respect to a violation of the Declaration shall impair any of such rights or remedies; nor shall any
such delay or failure be construed as a waiver of that or any other violation.
No waiver or any violation shall be effective unless in writing and signed and delivered by
the person or entity entitled to give such waiver, and no such waiver shall extend to or affect any
other violation or situation, whether or not similar to the waiver violation. No waiver by one person
or entity shall affect any rights or remedies that any other person or entity may have; provided,
however, that a duly authorized, executed and delivered waver by the Association respecting a
specific violation shall constitute and be deemed as a waiver of such violation by all other persons
and entities (other than the Developer).
17. Assignment of Developer’s Rights.The Developer shall have the right and authority, by
appropriate agreement made expressly for that purpose, to assign, convey, transfer and sell over
to any person(s) or entity, all or any part of the rights, benefits, powers, reservations, privileges,
duties and responsibilities herein reserved by or granted to the Developer. Such assignee and its
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successors and assigns shall have the right and authority to further assign, convey, transfer and
sell over the rights, benefits, powers, reservations, privileges, duties, and responsibilities of the
Developer hereunder.
18. Release or Modification of Restrictions.
(a) The provisions of this Declaration of Restrictions shall remain in full force and effect until
December 31, 2049, and shall automatically be continued thereafter for successive periods of five
years each; provided, however, that the Owners of at least a majority of the Lots within the
Subdivision as then constituted may release the Subdivision, from all or part of such provisions as
of December 31, 2049, or at the expiration of any extension period, by executing (in one or more
counterparts), acknowledging and recording in the Register of Deeds of Wyandotte County,
Kansas, an appropriate agreement in writing for such purpose, at least one year prior to December
31, 2049, or to a subsequent expiration date, whichever is applicable. Prior to this time, but after
the recording of the Certificate of Substantial Completion, the provisions of this Declaration may
be amended, modified or terminated, in whole or in part, at any time by a duly acknowledged and
recorded written agreement executed by the Homes Association after the proposed amendment,
modification or termination has been first approved by the affirmative vote of 75% or more of the
full number of directors on the Board of the Homes Association and then approved at a duly held
meeting of the members of the Homes Association (called in whole or in part for that purpose) by
the affirmative vote of Owners owning at least 60% of the Lots.
(b) Notwithstanding anything set forth in Section 18 (a) to the contrary and until the filing of
the Certificate of Substantial Completion, the Developer shall have the absolute, unilateral right,
power and authority to revise, amend, change or add to any of the terms and provisions of this
Declaration, as from time to time amended or supplemented, by executing, acknowledging and
recording in the Register of Deeds of Wyandotte County, Kansas an instrument for such purpose.
No such amendment by the Developer shall require the consent of any Owner.
(c) If the rule against perpetuities or any rule against restraints on alienation or similar
restriction is applicable to any right, restriction or other provision of this Declaration, such right,
restriction or other provision shall terminate (if not earlier terminated) upon lapse of 20 years after
the death of the last survivor of the individual(s) signing this Declaration on behalf of the Developer
and the now-living children and grandchildren of the individual(s) signing this Declaration on behalf
of the Developer as of the date of such execution.
19. Right of Repair and Assessment of Costs by Association. Each Owner of a Unit shall
maintain the exterior of his, her or its Unit, including, but not limited to, air-conditioning equipment,
exterior entry and exit doors, ornamental facing, plate glass, siding, brick, stone, stucco, concrete,
fencing, and glazing, and adjacent areas in good repair and condition, clean and free of debris, at
all times. Should any Owner neglect or refuse to make any repairs reasonably required as
maintenance to the Unit, including repairs required to be made as a result of fire or other casualty,
or refuse to clean exterior of the Unit or its adjacent grounds, within a reasonable time after the
giving of ten (10) days written notice from the Association that they are needed, the Association
may have such repairs or cleaning made at the expense of the lessor or Owner and may assess
the cost of such repairs or cleaning against the Owner or as a lien against the Unit. In the event
the Association incurs any expense for repairs, maintenance, or cleaning that are the duty of the
Owner to perform, the Association may demand repayment of the same from the Owner, and the
Owner shall make payment within forty-five (45) days after the demand as an assessment against
the Owner and the Unit, enforceable in the same way as other assessments against the Unit are
enforced. This procedure is set forth in the Homes Association Declaration of Highland Ridge
Management Association.
There shall be no obligation on the part of the Association to make any of the repairs or
cleaning allowed of it in this section, and the Association shall not be liable to any Owner for any
loss or damage caused by any failure of the Association to make any repairs or cleaning allowed
of it under this section. No Owner shall call on the Association to make any improvements, repairs
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or cleaning whatever to a Unit, except as may be expressly agreed between the Association and
the Owner in a separate management agreement.
In spite of the provisions of this section, in the event repairs or cleaning that the Association is
allowed to make under this section become immediately necessary in order to avoid possible
injury or damage to persons or property in the opinion of the Association, the Association shall be
entitled to make such repairs or cleaning without giving the required notice. Each Unit Owner
hereby grants such consent for entry in and upon his, her or its Unit as many be necessary and
proper for the Association to perform any repairs or cleaning allowed of it under this section, and
each Owner hereby waives any and all damages for trespass or other tort, except for the gross
negligence of the Association in performing any repairs or cleaning allowed of it under this section.
20. Renting and Leasing. No Unit or part thereof shall be rented or used for transient or hotel
purposes, which is defined as (i) rental of less than one month duration or under which occupants
are provided customary hotel services such as room service for food and beverages, maid service,
the furnishings of laundry and linen, busboy service, and similar services; or (ii) rental to roomers
or boarders, that is rental to one or more persons of a portion of a Unit only. No lease may be
made of less than an entire Unit. Any lease agreement shall be in writing, shall provide that the
lease shall be subject in all respects to the provisions hereof and any other documents governing
the Association, e.g., declaration, bylaws, etc., and to the rules and regulations promulgated from
time to time by the Association, and shall provide that the failure by the tenant to comply with the
terms of the Associations governing documents shall be a default under the lease. Prior to the
commencement of the term of a lease, the Unit owner shall notify the Association, in writing, the
name or names of the tenant or tenants and the time during which the lease shall be in effect.
21. Loss of Owner’s Rental Management Authority. Whenever the Developer or the Board has
determined that a violation of this Declaration has occurred and is continuing with respect to a
tenant occupied Unit, and the Developer or the Association has filed with the Register of Deeds of
Wyandotte County, Kansas a certificate setting forth public notice of the nature of the breach and
the Unit involved, upon the termination of the tenant’s lease of said unit, the Association, at its
option, may elect to become the exclusive manager for leasing, rental and operation for
investment purposes of said Unit for the remainder of the record Owner’s ownership of the
property and for so long as the Unit is not occupied by the Owner.
22. Association as Exclusive Manager. If the Association or an affiliate or subsidiary thereof,
becomes the exclusive manager for leasing, rental and operation for investment purposes of a
Unit not occupied by the Owner thereof. The Association, or its designated affiliate or subsidiary,
shall provide Owner with the services customarily provided for management of residential rental
properties, including the following:
(a) Accounting. The Association shall keep all accounts and supervise all audits and
bookkeeping. All records related to the Owner’s Unit shall be open to the inspection of Owner or
Owner’s agents, counsel, or auditors at all reasonable hours.
(b) Referrals and advertising. The Association shall exert reasonable efforts to lease
Owner’s Unit from the pool of Units available for lease from time to time, without preferring any
Unit over another, and will follow a program of advertising of available Units in conformity with
local practice for residential real estate managers.
(c) Fidelity Bonds. The Association shall maintain adequate fidelity bonds on employees
engaged in the Association’s management operations, the premiums for which shall be charged
as operating costs of the Association.
(d) Deposit and application of funds. All funds derived form the Association’s management
operations shall be deposited by the Association in an insured account designated as being a trust
fund for the benefit of the Owners as their interests may appear. Rents received by the
Association on behalf of the Owners will not be commingled with the regular operation funds of the
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Association. The rents received by the Association on a particular Unit shall be expended by the
Association on the operation of said Unit and on the payment of maintenance, utilities, mortgage,
taxes, and insurance thereon. Any excess funds are to be duly accounted for monthly to Owner.
(e) The Association shall have full power and authority to hire and discharge employees
necessary for the operation of the Unit and to fix their compensation, and to approve and establish
reasonable charges and allowances for services rendered by employees of the Association,
however, the Association shall not enter into any agreement for repairs or maintenance of a Unit in
excess of one month rent without the express written consent of Owner, except in case of
emergency.
(f) All expenses, costs or damages incurred in the operations of the Unit shall remain the
obligation of the Owner, even if in excess of rents received by the Association and shall be
payable to the Association on demand.
(g) As compensation for services to be rendered in accordance with this agreement, the
Association shall receive a management fee from the gross rentals received, payable at the time
of receipt of said rent.
(h) The management services by the Association shall be subject to termination by the
Owner in the event the Association shall violate any one or more of the terms of this contract,
which violation shall result in inefficient management or other conditions detrimental to the
operation of the Unit. If Owner deems that the Association has violated the terms of this contract
or that this contract is subject to termination for any reason stated in this contract, it shall give the
Association written notice, specifying the manner in which this contract has been violated and
granting the Association thirty days within which to comply with the objections. If the Association
shall fail or refuse to comply with any valid objection so made within thirty days from receipt of the
written notice, Owner may terminate the management services of the Association. Any notice
shall be delivered to the Association and may be delivered in person or by registered mail,
addressed to such address as may be furnished by the Association.
(i) If the revenues derived from the operation of the Unit shall be insufficient to pay and
discharge all items of expense, interest, and principal requirements specified in paragraph (d) of
this section, this agreement may be terminated by the Association unless the Owner advances the
necessary funds to meet the expenses. Should the Owner fail to advance any funds necessary for
this purpose, the Association shall be reimbursed for its advances out of future receipts derived
from the operation of the Unit.
(j) The Association may not assign the management of the Unit, or any of the rights and
duties connected therewith, to any person or entity not affiliated with the Association, without the
written consent of Owner. Owner shall have the right to assign its part of the management
agreement only on the sale of the Unit to a third party. Any subsequently executed agreement
between the Association and the Owner shall control over the terms hereof to the extent that it
may be inconsistent with the terms hereof.
23. Extension of District. The Developer shall have, and expressly reserves, the right, from time
to time, to add to the existing District and to the operation of the provisions of this Declaration such
other adjacent (without reference to any street or right-of-way) lands as it may now own or
hereafter acquire by executing, acknowledging and recording an appropriate written declaration or
agreement subjecting such land to all of the provisions hereof as though such land had been
originally described herein and subjected to the provisions hereof; provided, however, that such
declaration or agreement may contain such deletions, additions and modifications of the
provisions of this Declaration applicable solely to such additional property as may be necessary or
desirable as solely determined by the Developer in its discretion.
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24. Severability. Invalidation of any of the provisions set forth herein, or any part thereof, by an
order, judgment or decree of any court, or otherwise, shall not invalidate or affect any of the other
provisions, or any part thereof, but they shall remain in full force and effect.
IN WITNESS WHEREOF, the Developer has caused this Declaration to be duly executed the day
and year first written above.
THE DEVELOPER:
Highland Drive Development, LLC,
A Limited Liability Company

By: ________________________________
Dustin K.Baker
Title: Manager/Member
STATE OF KANSAS
COUNTY OF

)
) SS
)

This Highland Ridge Subdivision Declaration of Restrictions was acknowledged before me
on ______________________, 2022, by Dustin K. Baker, Manager/Member in and on behalf of
Highland Drive Development, LLC, a Kansas Limited Liability Company.

_____________________________
Notary Public

My commission expires:
___________________________
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Sec. 14.06.106

Medium Density Residential District (R-2)

(a) Intent. The intent of the Medium Density Residential District (R-2) provides for established medium density
(5,000 square foot or larger lot) residential use areas in a suburban or urban environment in south central
Edwardsville and other locations where suitable infrastructure (roads, utilities, etc.) is planned or provided.
(b)

Uses.

(1) Permitted uses. Permitted uses in the Medium Density Residential District (R-2) are listed on the land use
schedule in section 14.06.114. The following uses shall be limited to property meeting or exceeding the
minimum requirements for lot size:
(A) Multifamily dwellings - limited (duplexes, up to two (2) units per lot; townhouses/townhomes, up to four
(4) units per lot).
(2) Permitted accessory uses. Accessory uses normally appurtenant to the permitted uses shall be permitted in
the Medium Density Residential District (R-2) when established within the space limits of this district, other
applicable codes and associated with an already established permitted use. Such uses may include but are not
limited to: home occupations, personal vehicle parking/storage.
(3) Special uses. Special uses permitted in the Medium Density Residential District (R-2) are listed on the land
use schedule in section 14.06.114. After the provisions of these regulations relating to special uses have been
fulfilled, the city council may permit special uses in the Medium Density Residential District (R-2) on properties
meeting or exceeding the minimum lot size requirements.
(4) Prohibited uses. All other uses which are not specifically permitted or not permissible as special uses shall
be prohibited from the Medium Density Residential District (R-2).
(c)

Lot/yard/structure requirements.

(1) Lot size requirements. The minimum lot area shall be five thousand (5,000) square feet for the first dwelling
unit. The minimum lot area per dwelling unit beyond the first unit shall be one thousand (1,000) square feet. The
minimum lot width shall be fifty (50) feet.
(2) Lot coverage. Maximum lot coverage, building and impervious surface, is fifty (50) percent of the total area
of the lot.
(3)

Setback/yard area. Minimum setback distances in the R-2 District are:

(A)

Front yard: Fifteen (15) feet.

(B)

Rear yard: Fifteen (15) feet.

(C)

Side yard: Five (5) feet; corner lot fifteen (15) feet from all rights-of-way.

(4)

Height. Maximum structure height is thirty-five (35) feet.

(5) Primary structure. The minimum floor area of the primary structure exclusive of basements, open or
screened porches and garages, of not less than five hundred seventy-five (575) square feet per unit.
(6) Accessory structures. Detached accessory structures may be constructed not closer than nine (9) [feet] to
the rear property line. Accessory structures must be associated with an established primary structure/use and
cannot be placed in the front yard nor have an aggregate total floor area that exceeds two hundred (200) square
feet, or four hundred eighty (480) square [feet] when a single car detached garage with driveway access is
located on the property, or six hundred forty (640) square feet when a detached 2+ car garage with driveway
access is located on the property.

PLANNING COMMISSION
MEMORANDUM
To:

Planning Commission

From: City of Edwardsville Planning Department
Date:

August 17, 2022

RE:

Item 3b - PUPBLIC HEARING Special Use Permit (2022-12-SUP) - 10655 Kaw Drive

Case Overview
Applicant
Network Real Estate LLC
Glen Klocke

Property Owner(s)
SC Strong Properties II LLC
Craig Strong

Property Address
10655 Kaw Drive

Site Size
7.65 Acres
0.22 Acres (leased area)

Existing Zoning
C-2; Commercial Retail District

Existing Land Use
Vacant
Proposed Land Use
Communication and Utility

Surrounding Zoning & Land Use
North: AG/R, R-1; State
Highway, Residential, Vacant
East: C-2; Commercial
South: I-1; UP Railway,
Manufactured home park
West: C-2; Mixed use commercial,
West Mission Creek

Summary of Request:
Special Use Permit for construction of telecommunication tower
Staff comments derive from the application of the City of Edwardsville Code of Ordinances and Kansas State
Statute. All ordinances referenced throughout this review are deemed appropriate in analyzing the merits
of any Special Use Permit for telecommunication towers.
The applicant has submitted a complete application and public notice was published in the Wyandotte Echo
on June 23, 2022. Staff posted a sign on the property and mailed notices to property owners within 200
feet on June 22, 2022.
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Vicinity Map

Background
On June 1, 2022 the applicant filed a Special Use Permit (SUP) application related to the use of
approximately 9,500 square feet of leased land on a 7.65-acre parcel located at 10655 Kaw Drive. The
applicant intends to construct a 130’ monopole structure inside a 70’ by 70’ walled / fenced and
landscaped compound for placement of communications equipment such as antennas, equipment
shelters, and cabinets. The new structure will be utilized by AT&T and future potential telecommunication
carriers in an effort to meet federal objectives to improve broadband services to rural and underserved
communities.
Currently the site is vacant and zoned for commercial use. This proposed use and any future use of the
property is subject to further review and approval for zoning and development compliance per the C-2
district and the site / architectural plan review process. The applicant was directed by staff to submit a
conceptual plan for the entire property illustrating how the proposed use could fit in a future build out
scenario for the property envisioned through the Comprehensive Plan and Connecting Edwardsville PSP
Plan. To date, the city has not received a concept plan. The applicant provided a letter from the current
owner indicating the property is no longer for sale and there are no future plans for the property.
City staff reviewed the submitted special use permit application materials and provided comments to the
applicant on June 21, 2022. On August 4, 2022 the applicant submitted revised plans and responses to the
review comments. Further clarification regarding these comments and staff expectations were discussed
with the applicant on August 8, 2022 and additional materials were provided. These revised plans are
provided as part of the agenda item packet.
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Zoning Map

Analysis
City Staff reviewed the application materials per the requirements related to special use permits (Section
14.06.03.006 I); telecommunication towers (Section 14.06.06.005); and the C-2 zoning district requirements
outlined in the City of Edwardsville zoning regulations. As noted above, staff sent long range planning
material to the applicant and requested them to submit a conceptual preliminary plan for the entire. The
intent of this request was to illustrate how the intended use may impact the future development of the site
as the city and community has intended.
As a comparison, the SUP application for the cellular tower located at the corner of 4th Street and Kaw Drive
provided the attached preliminary concept plan. The plans were used to determine the future impact of
development of the site and compliance with the K-32 multi-modal plan.
Additionally, it is important to note that state legislation that was passed related to telecommunications
facilities took effect on October 1, 2016. Aspects of these regulations supersede local regulations and, at
times, are in conflict with the existing local ordinance. The state legislation addresses the siting of wireless
infrastructure; public lands and public right-of-way; wireless providers and governing bodies, rights and
requirements for application process.
As part of the review process staff took into considering the recent legislation changes and potential impacts
in regard to the application of current local regulations. Additionally, the applicant was directed to utilize
the concepts presented in the Edwardsville Comprehensive Plan, K-32 Tri-City Multimodal Redevelopment
Plan and Connecting Edwardsville PSP to inform the concept plan for the entire property.
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For staff, the primary guiding review considerations related to the proposed tower included:
1. Maximizing separation between the proposed tower and all commercial / residential property;
2. Minimizing the potential visual impact of the proposed tower and;
3. Integration of the proposed tower into a build out development concept for the entire property.

Recommendation and Conditions
The Planning Commission is to conduct a public hearing to receive and consider public comment regarding
the SUP application. After hearing public comment, the Commission should discuss and take action on the
request.
As currently proposed, staff recommends that the Planning Commission recommend approval of the special
use permit with the accompanying conceptual plan and other site / facility plan materials submitted on
August 4, 2022 with the following conditions:
1. The tower and shelters are constructed in accordance with the approved site plan.
2. Site plan approval be obtained from the community development department prior to placement
of additional shelters for other users of the monopole, prior to their construction.
3. In the event the tower is no longer needed due to a change in technology, it shall be removed as
soon as practicable.
4. Review of the special use permit in four (4) years.
5. The applicant shall enter into good faith negotiations with other communication providers for colocation purposes.
6. Pedestals for the equipment shall continue to be constructed to raise the equipment at least two
(2) feet above the regulatory floodplain elevation; and
7. The parking lot and driveway approaches shall be designed, constructed and maintained in
accordance with the city criteria as outlined in Sec. 14.06.154 of the Zoning Regulations. All offstreet parking areas and access drives shall be surfaced with asphalt, concrete or other surface
material approved by the city manager or his/her designee.
8. All landscaping shall be installed as shown on an approved landscape plan prior to issuance of the
Final Certificate of Occupancy. All disturbed areas in the required front, side and rear yard areas
shall be sodded in accordance with city code
9. Proposed gated area shall include a Knox-box for emergency access.
10. External lighting shall be placed in a manner that does not impact adjacent property or public areas.
11. Landscape materials are to be kept in healthy condition and properly maintained to meet applicable
requirements.
12. Fence plans shall be submitted with building permit application for review and approval. The use of
barbed-wire fencing is prohibited.

Commission Action

Special Use Permits require a recommendation from the Planning Commission to the City Council. A
conditional use permit is discretionary on the part of the city. Comments from the public may be taken into
account while considering recommendations.
In this instance, there are three options
• Recommend approval
• Recommend approval with certain conditions
• Recommend denial of the SUP
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Sample Motion
I move that we recommend approval of the SUP to the City Council with all recommended conditions.
-ORI move that we recommend approval of the SUP to the City Council with the following conditions…
-ORI move that we recommend denial of the Special Use Permit to the City Council.

Attachments:
•
•
•
•
•

Application material
Special Use Permitting Process & Requirements
Land Use Schedule
Applicable long term planning material
Concept Plan from 2016 SUP application
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Network Real Estate, LLC
5055 Hwy N, Suite 200  St Charles, MO 63304
Office: (817) 494-3909 Fax: (636) 922-3409
August 15, 2022
City of Edwardsville, KS
Attn: Bradley Hocevar, Planning/Zoning
690 S 4th Street |
Edwardsville, KS 66111
RE: Special Use Permit for proposed AT&T Telecommunications Tower located at 10655 Kaw Dr.
Edwardsville, KS 66111 – TI-OPP-19210
Mr. Hocevar,
AT&T is a participant in the FCC’s Connect America Fund offering which was established by the United
States to improve broadband services to rural and underserved communities. Participation in this program
requires AT&T to cover over 1 million subscribers in such communities. One of AT&T’s strategies to meet
the government’s objectives is to deploy a fixed-wireless technology, often referred to as “Wireless Local
Loop” or “WLL”, which targets homes where traditional, “buried cable” internet service is unreliable or
nonexistent. AT&T is proposing a new telecommunications facility inclusive of a new 130’ structure on
the below referenced parcel which is designed to deploy this type of technology and assist AT&T in meeting
the government’s objectives. The new structure will be utilized by AT&T and potential future
telecommunications carriers for collocation of antennas and related equipment. While the WLL technology
is designed to serve specific household units, the proposed structure, however, will also be utilized to deploy
typical wireless technologies which will serve all AT&T wireless users in the community.
Project Description:
Parcel #: 948108
Property Address: 10655 Kaw Dr. Edwardsville, KS 66111
Property Owner: SC Strong Properties LLC
Applicant: AT&T, c/o Network Real Estate, LLC
Zoning District: Commercial Intensive C-1
Proposed Facility Description: 130’ monopole structure inside a 70’ by 70’ fenced compound for
placement of communications equipment such as antennas, equipment shelters, and cabinets. If you have
any questions, please contact me at the number above.
Regards,

Glen Klocke
Network Real Estate, LLC, an authorized representative of AT&T
glen.klocke@networkre.net

A. General provisions for special uses. Because of particular factors associated with their activities,
certain uses which might have an adverse effect upon nearby properties or upon the character and
future development of a district are not permitted outright in districts, but are permitted as "special
uses" when their proposed location is supplemented by additional conditions such as to make the
use considered compatible with the surrounding property, the neighborhood and the zoning district.
1. Process. The City Council shall have the power to hear and decide in accordance with the
provision of these regulations special uses which it is specifically authorized to pass on by the
terms of these regulations; to decide such questions as are involved in determining whether
special uses should be granted; and to grant special uses with such conditions and safeguards as
are appropriate under these regulations, or to deny special uses when not in harmony with the
purpose and intent of these regulations.
Special uses shall not exist as a matter of right, but only upon the issuance of the special use
permit by the City Council following and after prior consideration by the Planning Commission
and public hearing by the Planning Commission.
In granting a special use, the minimum requirements of approval for all similar types of
permitted uses in the same district must be met unless otherwise reduced by specific reference
in these regulations. The requirements may be made more stringent if there is potentially
injurious effects which may be anticipated upon other property and the neighborhood or
contrary to the welfare and convenience of the public. Such additional conditions may include
but are not limited to requirements affecting:
a. the lot size or yard dimensions;
b. changing street width;
c. the extent and location of entrance or exit drives;
d. controlling the location and number of signs;
e. the period and time of operation;
f. the coverage and height of buildings;
g. requiring screening, fencing and/or landscaping to protect the surrounding property;
h. establishing environmental standards for air and water pollution, noise, vibration,
lighting and other such conditions;
i. additional improvements such as street construction, sidewalks, utilities and storm
drainage, if necessary, including platting and/or dedications and easements.
Such conditions may be placed upon the property which is the subject of the special use
application or upon the applicant or both.
Additionally, the City Council shall have the authority to limit the length of time associated with
a special use permit. Such time periods may include 1 year, 3 years or permanent subject to
meeting all conditions and being in compliance with all applicable code requirements.
2. Procedure. Although the official zoning map is not amended, the procedure for approval of a
special use shall otherwise be the same as for an amendment to change zoning districts which is
set forth in Article III Section 5 subsection H. including the provisions for filing protest petitions
and fees; provided, that any additional requirements which are further imposed upon the
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special use shall be made a part of the effectuating permit. Concurrent amendments may be
processed for changing zoning classifications and approving special uses on the same property.
3. Application. In addition to Section 14.06.03.006 H. 3. requirements, the application shall
contain the following information:
a. Full, specific and particular description of the use sought, both as to function and
operation, and as to any structures, installations, equipment or surface improvement
or change incidental to such use.
b. A plat or drawing showing the exact scaled location of such land, and of any
structures, installations, equipment or change of surface contemplated, including all
public ways, with access thereto.
c. Period of time for the special use if a temporary special use is requested; up to two
years.
d. Special condition as to operation, site development, signs, and other pertinent
descriptive factors.
e. Full statement of the environmental affect of such use with respect to adjoining
property, and the zoning district in which the same is to be located.
f. Statement of position of the applicant as to any other matters of information,
requested in writing by the City Staff after review of the preliminary form which shall
be helpful to the Commission or the Council. If applicant does not agree with the
reasonableness of any such request, he may so state and give reasons in written
form.
g. The recommendation of the Planning Commission upon hearing such application,
need not be limited to approval or disapproval of the application as filed, but also
may be subject to conditions attached.
4. Findings. Before any special use permit shall be issued, the City Council shall make written
findings certifying compliance with the specific rules governing individual special uses and that
satisfactory provision and arrangement has been made concerning the following where
applicable:
a. Ingress and egress to property and proposed structures thereon with particular
reference to automotive and pedestrian safety and convenience, traffic flow and
control, and access in case of fire or catastrophe.
b. Off-street parking and loading areas where required, with particular attention to the
noise, glare, or odor effects of the special use on adjoining properties and properties
generally in the district.
c. Refuse and service areas.
d. Utilities, with reference to locations, availability, and incompatibility.
e. Screening and buffering with reference to type, dimensions, and character.
f. Signs, if any, and proposed exterior lighting with reference to glare, traffic safety,
economic effect and compatibility and harmony with properties in the district.
g. Required yards and other open spaces.
h. General compatibility with adjacent properties and other property in the district.
The special use shall not adversely affect, reduce or depreciate property values of land and
property surrounding the same, whether or not immediately adjoining, when devoted to
permitted uses.
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The special use shall be in compliance with height and area regulations of the district in which
the same is located, except as otherwise specifically provided in the special use.
Both temporary and permanent special uses shall be in compliance with these criteria and these
standards shall be maintained in consideration of the existing state of development of the
district in which located. In the case of special uses granted for the indefinite term, the relation
to the reasonably foreseeable future for the entire term of such special use and completed
development of the district shall be considered.
5. Violation or Non-Compliance. If there be violation of or noncompliance with any of the stated
conditions of such special use permit during the term thereof, the same shall be subject to
revocation by resolution of the City Council after public hearing after notice to the then owner
and occupant of the land which is the subject of the use, and by public notice to the general
public. Upon such revocation, such special use shall thereafter be void and of no effect.
Such special use shall not constitute a defense to any lawful action for civil or private rights on
account of any such use.
If such special use shall be for a limited or stated term of use, the same may be extended by
action of the City Council for a term not to exceed the original term after public hearing and
upon notice of such hearing, upon application. For such extension, consideration by the
Planning Commission is required and the Council shall, before holding public hearing, refer the
same to such commission for its hearing and recommendation.
6. Assignment of special use permit. Every individual, partnership, association, or corporation
holding a special use permit hereunder shall give notice in writing to the City Council within
seventy-two (72) hours after having sold, transferred, given away or otherwise disposed of
interest in or control of a project, the subject of such permit. Such notice shall include the name
and address of the successor in interest to the ownership or control of such project, the name
and address of the manager of the new permit holder, and the name and address of the
registered agent if the permit holder is a corporation. A special use may be assigned only with
the consent of the City Council, with such consent given after due consideration by the City
Council to the qualifications of the assigned.
Such consent shall not be unreasonably withheld. Enforcement of a security interest in the
property covered by a special use by the holder of such security interest shall not be considered
an assignment of such special use.
7. Construction plans. All plans for construction of or alteration of any structure shall be
submitted to the City staff for review. Such plan review shall be for the purpose of determining
compliance with the conditions, stipulations and requirements proposed by the Planning
Commission and affirmed by the City Council at their respective reviews and public hearings.
Should the plan not include all such conditions, stipulations and requirements, the City Manager
or his / her designee shall not authorize the issuance of a Building Permit.
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14.06.06.005 TELECOMUNICATION TOWERS
A. Purpose and Intent. This section is to establish the guidelines for the siting of towers and antennas
for commercial wireless telecommunications. The guidelines are in part to discourage the location of
towers in single family and multifamily residential areas and to encourage their location in nonresidential areas and in the agricultural residential district; minimize the total number of towers
throughout the city; encourage joint use of existing and proposed towers; and to encourage the users
of the towers to design them to minimize visual impact of the tower on adjacent properties and the
city as a whole.
B. General Provisions: The tower and facilities shall meet all Federal Communications Commission (FCC)
requirements for radio frequency emissions.
1. Building Codes and Safety Standards: To ensure the structural integrity of towers, the owner of a
tower shall ensure it is designed, constructed and maintained in compliance with the standards
contained in the City building codes, life safety codes, and similar codes, as presently in effect and
as amended from time to time.
2. Removal of Abandoned Towers: Any tower which is not operated for a period of 12 continuous
months may be declared abandoned by the City and thereafter shall be removed at the owner’s
expense. For a tower with multiple users, abandonment has not occurred until all users have
ceased using the facility for a period of at least 12 continuous months.
3. Pre-Existing Towers and Antennas: The provisions of this Section shall not apply to any towers
and antennas erected prior to December 9, 1996.
4. Inspection: All towers shall be inspected biennially, once every two years, by an expert in the field
of towers. This inspection is the responsibility of the tower owner and shall be at his expense.
The report shall be filed with the City immediately upon completion of the inspection. Such
inspection shall include but not be limited to the tower inspection check list of the Electronics
Industries Association (EIA) Standard 22, as amended, Structural Standards for Steel Antenna
Towers and Antenna Support Structures. Additional inspections may be ordered by the City upon
a finding by the Governing Body that such is necessary to protect public health or safety.
5. Authority to Trim Trees: The operator shall have the authority to trim trees and foliage upon and
overhanging streets and public property. All trimming shall be done under the supervision and
direction of the City.
C. Tower and Antenna Location and Development Standards: The tower location and development
standards shall be by special use permit in the AG/R, R-1, C-2, C-3, I-1 and I-2 zoning districts.
Telecommunication towers are subject to plan review per Section 14.06.03.006 J.
1. Height and Setback Limitations: The setbacks required for a tower are one foot for each foot in
height. Setback may be measured from the near edge of right-of-way of any public road and/or
property line, whichever is closer to the location of the proposed tower. Height and/or setback
deviation may be granted through the special use permit / plan review process.
2. Tower Separation: It is the intent of this section to minimize additional towers which are not
necessary; each tower owner must make additional spaces on the tower available for qualified
applicants at reasonable costs. Additional towers shall not be located within one mile of existing
towers unless the applicant can demonstrate that the existing tower cannot be used for the
applicant’s type of service or the existing tower presently has all the co-locations which can be
placed on the existing tower. If the applicant can demonstrate that one or two particular areas of
the City, due to location, topography, elevation, etc. are exceptionally good locations for multiple
towers, the City shall review the separation guidelines and may permit a clustering of the towers
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3.

4.

5.

6.

7.

8.

9.

at that location with the understanding that only exceptional circumstances will be reviewed for
additional tower sites within the City limits.
Co-location: Each tower constructed shall have capacity for at least three users; i.e. shall be three
times the capacity of the intended use so that secondary users can lease the balance of the towers
capacity at reasonable rates.
Aesthetics: All towers and accessory facilities shall be sited to have the least practical adverse
visual impact on the environment. Towers shall not be lighted except if required by the Federal
Aviation Administration (FAA). Towers shall be painted gray or light blue or have a gray galvanized
finish unless other color is required by the FAA. If antennas are to be located on a structure other
than a tower, the antenna, supports and appurtenances shall be designed, constructed and
maintained to be visually compatible with the structure or building, so as to make the antenna,
supports and appurtenances as visually unobtrusive as practical.
Accessory Equipment Storage: The screened and fenced area which will be located around the
tower base and such additional structures necessary for the functioning of the tower, shall not be
used as a general materials and vehicle storage area, unless such materials and vehicles are
directly involved in construction or maintenance activities on the tower in question.
Landscaping and Screening: The purpose of landscaping and screening is to have the base area
and those required appurtenances and structures necessary to operation of the tower visually
blend into the surrounding area. Landscaping shall be required, a landscaping plan designed to
provide screening in both the near term and long term shall accompany any application for special
use permit. If security fencing is required, it shall be in addition to instead of in place of
landscaping requirements. Landscaping shall provide effective screening of the base of the tower
and its appurtenances and structures from any adjacent residential zoned or used land, as well as
public view from adjacent rights-of-way. Natural areas, especially those containing significant
trees, should not be removed but incorporated into a landscaping plan. Should the existing tree
cover/vegetation be sufficient in the view of the City, additional landscaping may be deferred until
such time as it should be warranted by the City.
Parking Areas and Drives: All parking and drives associated with the tower shall be paved in
accordance with City ordinance, except curbs and gutters are not required unless specified by the
City Engineer.
Accessory Use Provisions: Accessory uses shall include only such buildings and structures
necessary to the operation of the tower. It does not include broadcast studios, offices, shops,
storage structures and areas, or vehicle storage areas, or similar uses as determined by the City.
Third Party Review: The City, at its discretion, may require that any or all of the submitted
information be turned over to a third party for review and comment. The applicant is responsible
for any and all fees and costs incurred as a result of such third party review up to the maximum
amount allowed by applicable State legislation.
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2016 Kansas Statutes
66-2019. Siting of wireless infrastructure; public lands and public right-of-way; wireless providers and governing bodies, rights and
requirements for application process. (a) The Kansas legislature finds and declares that:
(1) The permitting, construction, modification, maintenance and operation of wireless facilities are critical to ensuring that all citizens in
the state have true access to broadband and other advanced technology and information;
(2) these facilities are critical to ensuring that businesses and schools throughout the state remain competitive in the global economy;
(3) wireless telecommunications facilities that enable broadband services have a significant economic benefit; and
(4) the permitting, construction, modification, maintenance and operation of these facilities, to the extent specifically addressed in this
section, are declared to be matters of statewide concern and interest.
(b) As used in this section:
(1) "Accessory equipment" means any equipment serving or being used in conjunction with a wireless facility or wireless support structure
including, but not limited to, utility or transmission equipment, power supplies, generators, batteries, cables, equipment buildings, cabinets
and storage sheds, shelters or similar structures.
(2) "Antenna" means communications equipment that transmits or receives electromagnetic radio signals used in the provision of wireless
services.
(3) "Applicant'' means any person or entity that is engaged in the business of providing wireless services or the wireless infrastructure
required for wireless services and that submits an application.
(4) "Application" means a request submitted by an applicant to an authority for: (A) The construction of a new wireless support structure
or new wireless facility;
(B) the substantial modification of a wireless support structure or wireless facility; or
(C) collocation of a wireless facility or replacement of a wireless facility.
(5) "Authority'' means any governing body, board, agency, office or commission of a city, county or the state that is authorized by law to
make legislative, quasi judicial or administrative decisions concerning an application. "Authority" shall not include any school district as
defined in K.S.A. 72-8301, and amendments thereto, or any court having jurisdiction over land use, planning, zoning or other decisions
made by an authority.
(6) "Base station'' means a station that includes a structure that currently supports or houses an antenna, transceiver, coaxial cables, power
cables or other associated equipment at a specific site that is authorized to communicate with mobile stations, generally consisting of radio
transceivers, antennas, coaxial cables, power supplies and other associated electronics. "Base station" does not mean a tower or equipment
associated with a tower and does not include any structure that, at the time the relevant application is filed with the authority, does not
support or house equipment described in this paragraph.
(7) "Collocation'' means the mounting or installation of wireless facilities on a building, structure, wireless support structure, tower, utility
pole, base station or existing structure for the purposes of transmitting or receiving radio frequency signals for communication purposes.
(8) "Distributed antenna system" means a network that distributes radio frequency signals and consisting of: (A) Remote communications
or antenna nodes deployed throughout a desired coverage area, each including at least one antenna for transmission and reception;
(B) a high capacity signal transport medium that is connected to a central communications hub site; and
(C) radio transceivers located at the hub's site to process or control the communications signals transmitted and received through the
antennas to provide wireless or mobile service within a geographic area or structure.
(9) "Existing structure" means a structure that exists at the time an application to collocate wireless facilities on a structure is filed with an
authority. The term includes any structure that is currently supporting or designed to support the attachment of wireless facilities, including,
but not limited to, towers, buildings and water towers.
(10) "Public lands, buildings and facilities" does not include any real property, structures or facilities under the ownership, control or
jurisdiction of the secretary of transportation.
(11) "Public right-of-way" means only the area of real property in which the authority has a dedicated or acquired right-of-way interest in
the real property. It shall include the area on, below or above the present and future streets, alleys, avenues, roads, highways, parkways or
boulevards dedicated or acquired as right-of-way. "Public right-of-way" does not include any state, federal or interstate highway right-ofway, which generally includes the area that runs contiguous to, parallel with, and is generally equidistant from the center of that portion of
the highway improved, designed or ordinarily used for public travel.
(12) "Replacement" includes constructing a new wireless support structure of comparable proportions and of comparable height or such
other height that would not constitute a substantial modification to an existing structure in order to support wireless facilities or to
accommodate collocation and includes the associated removal of the pre-existing wireless facilities, if any, or wireless support structure.
(13) "Search ring" means a shape drawn on a map to indicate the general area within which a wireless services support structure should be
located to meet radio frequency engineering requirements, taking into account other factors, including topography and the demographics of
the service area.
(14) "Small cell facility" means a wireless facility that meets both of the following qualifications: (A) Each antenna is located inside an
enclosure of no more than six cubic feet in volume, or in the case of an antenna that has exposed elements, the antenna and all of the
antenna's exposed elements could fit within an imaginary enclosure of no more than six cubic feet; and
(B) primary equipment enclosures that are no larger than 17 cubic feet in volume, or facilities comprised of such higher limits as the
federal communications commission has excluded from review pursuant to 54 U.S.C. § 306108. Associated equipment may be located
outside the primary equipment, and if so located, is not to be included in the calculation of equipment volume. Associated equipment
includes, but is not limited to, any electric meter, concealment, telecommunications demarcation box, ground-based enclosures, back-up
power systems, grounding equipment, power transfer switch, cut-off switch and vertical cable runs for the connection of power and other
services.
(15) "Small cell network" means a collection of interrelated small cell facilities designed to deliver wireless service.
(16) "Substantial modification" means a proposed modification to an existing wireless support structure or base station that will
substantially change the physical dimensions of the wireless support structure or base station under the objective standard for substantial
change, established by the federal communications commission pursuant to 47 C.F.R. 1.40001.
(17) "Transmission equipment" means equipment that facilitates transmission for a wireless service licensed or authorized by the federal
communications commission including, but not limited to, radio transceivers, antennas, coaxial or fiber optic cable and regular and backup
power supply. "Transmission equipment" includes equipment associated with wireless services including, but not limited to, private,
broadcast and public safety services such as wireless local area network services, and services utilizing a set of specifications developed by
the institute of electrical and electronics engineers for interface between a wireless client and a base station or between two wireless clients,
as well as unlicensed wireless services and fixed wireless services, such as microwave backhaul.
(18) "Wireless facility" means equipment at a fixed location that enables wireless communications between user equipment and a
communications network, including, but not limited to: (A) Equipment associated with wireless services such as private, broadcast and
public safety services, as well as unlicensed wireless services and fixed wireless services such as microwave backhaul; and
(B) radio transceivers, antennas, coaxial or fiber-optic cable, regular and backup power supplies and comparable equipment, regardless of
technological configuration.
"Wireless facility" does not mean any wired connections from a wireless support structure or base station to a hub or switching location.
(19) "Wireless services" means "personal wireless services" and "personal wireless service facilities" as defined in 47 U.S.C. § 332(c)(7)(C),
including commercial mobile services as defined in 47 U.S.C. § 332(d), provided to personal mobile communication devices through
wireless facilities or any fixed or mobile wireless services provided using wireless facilities.
(20) "Wireless infrastructure provider" means any person that builds or installs transmission equipment, wireless facilities or wireless
support structures, but that is not a wireless services provider.
(21) "Wireless support structure" means a freestanding structure, such as a monopole, guyed or self-supporting tower or other suitable
existing or alternative structure designed to support or capable of supporting wireless facilities. "Wireless support structure" shall not
include any telephone or electrical utility pole or any tower used for the distribution or transmission of electrical service.
(22) "Utility pole'' means a structure owned or operated by a public utility as defined in K.S.A. 66-104, and amendments thereto, a
municipality as defined in K.S.A. 75-6102, and amendments thereto, or an electric cooperative as defined in K.S.A. 2016 Supp. 17-4652,
and amendments thereto, that is designed specifically for and used to carry lines, cables or wires for telecommunications, cable, electricity
or to provide lighting.
(23) "Water tower'' means a water storage tank or a standpipe, or an elevated tank situated on a support structure that was originally

constructed for use as a reservoir or facility to store or deliver water.
(24) "Wireless services provider" means a provider of wireless services.
(c) (1) An authority shall not charge an application fee, consulting fee or other fee associated with the submission, review, processing and
approval of an application that is not required for other wireless infrastructure providers or wireline telecommunications or broadband
providers within the authority's jurisdiction.
(2) An authority shall only assess fees or charges for the actual costs relating to the granting or processing of an application that are
directly incurred by the authority and the authority shall not charge any market-based or value-based fees for the processing of an
application. Such fees and charges shall be reasonably related in time to the occurrence of such costs.
(3) An authority or any third-party entity shall not include any travel expenses incurred in the review of an application for more than one
trip per application to the authority's jurisdiction and an applicant shall not be required to pay or reimburse an authority for a consultant or
other third-party fees based on a contingency-based or results-based arrangement. Any travel expenses included must be reasonable and
directly related to the application.
(4) The total charges and fees assessed by the authority shall not exceed:
(A) $500 for a collocation application, that is not a substantial modification, small cell facility application or distributed antenna system
application; or
(B) $2,000 for an application for a new wireless support structure or for a collocation application that is a substantial modification of a
wireless support structure.
(d) (1) An authority may not charge a wireless services provider or wireless infrastructure provider any rental, license or other fee to locate
a wireless facility or wireless support structure on any public right-of-way controlled by the authority, if the authority does not charge other
telecommunications or video service providers, alternative infrastructure or wireless services providers or any investor-owned utilities or
municipally-owned commercial broadband providers for the use of public right-of-way. If an authority does assess a charge, including a
charge or rental fee for attachment to the facilities owned by the authority in the right-of-way, any such charge must be competitively
neutral, with regard to other users of the public right-of-way, including investor-owned utilities or municipally-owned commercial
broadband providers, and may not be unreasonable or discriminatory or violate any applicable state or federal law, rule or regulation.
(2) (A) Subject to the provisions of this subsection, a wireless services provider or wireless infrastructure provider, subject to an
application, shall have the right to construct, maintain and operate wireless support structures, utility poles, small cell wireless facilities or
distributed antenna systems along, across, upon, under or above the public right-of-way. The authority must be competitively neutral with
regard to other users of the public right-of-way, may not be unreasonable or discriminatory and may not violate any applicable state or
federal law, rule or regulation.
(B) Nothing in this subsection (d) shall be interpreted as granting a wireless services provider or wireless infrastructure provider the right
to construct, maintain or operate any facility or related appurtenance on property owned by the authority outside of the public right-of-way.
(C) The right of a wireless services provider or wireless infrastructure provider to use and occupy the public right-of-way shall always be
subject and subordinate to the reasonable public health, safety and welfare requirements and regulations of the authority. An authority may
exercise its home rule powers in its administration and regulation related to the management of the public right-of-way provided that any
such exercise must be competitively neutral and may not be unreasonable or discriminatory.
(D) The authority shall have the right to prohibit the use or occupation of a specific portion of public right-of-way by a provider due to a
reasonable public interest necessitated by public health, safety and welfare so long as such interest is exercised in a competitively neutral
manner and is not unreasonable or discriminatory.
(E) A wireless services provider or wireless infrastructure provider shall comply with all laws and rules and regulations governing the use
of public right-of-way.
(F) An authority may require a wireless services provider or wireless infrastructure provider to repair all damage to a public right-of-way
caused by the activities of that provider, or of any agent, affiliate, employee or subcontractor of that provider, while occupying, installing,
repairing or maintaining facilities in a public right-of-way and to return the right-of-way to the condition in which it existed prior to the
damage. If a wireless services provider or wireless infrastructure provider fails to make the repairs required by an authority, the authority
may effect those repairs and charge the provider the reasonable cost of those repairs. If an authority incurs damages as a result of a violation
of this paragraph, then the authority shall have a cause of action against a wireless services provider or wireless infrastructure provider for
violation of this paragraph, and may recover its damages, including reasonable attorney fees, if such provider is found liable by a court of
competent jurisdiction.
(G) If requested by an authority, in order to accomplish construction and maintenance activities directly related to improvements for the
health, safety and welfare of the public, a wireless services provider or wireless infrastructure provider shall relocate or adjust its facilities
within the public right-of-way at no cost to the authority, as long as such request similarly binds all users of such right-of-way. Such
relocation or adjustment shall be completed as soon as reasonably possible within the time set forth in any written request by the authority
for such relocation or adjustment, as long as the authority provides the wireless services provider or wireless infrastructure provider with a
minimum of 180 days advance written notice to comply with such relocation or adjustment, unless circumstances beyond the authority's
control require a shorter period of advance notice. If any such relocation or adjustment is for private benefit, the provider shall not bear the
cost of the relocation or adjustment to the extent of such private benefit and the provider shall not be obligated to commence the relocation
or adjustment until receipt of funds for such relocation or adjustment. The provider shall have no liability for any delays caused by a failure
to receive funds for the cost of such relocation or adjustment and the authority shall have no obligation to collect such funds.
(H) Wireless services providers and wireless infrastructure providers shall indemnify and hold the authority and its officers and employees
harmless against any and all claims, lawsuits, judgments, costs, liens, losses, expenses, fees to include reasonable attorney fees and costs of
defense, proceedings, actions, demands, causes of action, liability and suits of any kind and nature, including personal or bodily injury or
death, property damage or other harm for which recovery of damages is sought, to the extent that it is found by a court of competent
jurisdiction to be caused by the negligence of the wireless services provider or wireless infrastructure provider, any agent, officer, director,
representative, employee, affiliate or subcontractor of the provider, or their respective officers, agents, employees, directors or
representatives, while installing, repairing or maintaining facilities in a public right-of-way. The indemnity provided by this paragraph does
not apply to any liability resulting from the negligence of an authority, its officers, employees, contractors or subcontractors. If a provider
and the authority are found jointly liable by a court of competent jurisdiction, liability shall be apportioned comparatively in accordance
with the laws of this state, without waiving any governmental immunity available to the authority under state law and without waiving any
defenses of the parties under state or federal law. This paragraph is solely for the benefit of the authority and the wireless services provider or
wireless infrastructure provider and does not create or grant any rights, contractual or otherwise, to any other person or entity.
(I) A wireless services provider or wireless infrastructure provider or authority shall promptly advise the other in writing of any known
claim or demand against the provider or the authority related to or arising out of the provider's activities in a public right-of-way.
(3) The provisions of this subsection shall not apply to or affect any authority's jurisdiction over the activities of wireless services
providers or wireless infrastructure providers in public utility easements, private easements or on privately owned property.
(4) Nothing in this subsection shall be construed to prevent wireless structures and wireless facilities from being located on state, federal
or interstate highway right-of-way in accordance with reasonable policies and procedures adopted by the manager of the state, federal and
interstate highway right-of-way under applicable federal and state law.
(e) (1) An authority may enter into a lease with an applicant for the applicant's use of public lands, buildings and facilities. When entering
into a lease for use of publicly owned lands, an authority shall offer leases or contracts for applicants to use publicly owned lands that are at
least 10 years in duration, unless otherwise agreed to by both the applicant and the authority, and at market rates. Any lease renewals shall
be negotiated in good faith. Due to the benefit of increased broadband and wireless services to the citizens of the authority, an authority
may choose not to charge for the placement of wireless facilities on public lands. If an authority does charge, any such charges for use of
publicly owned lands and facilities must be competitively neutral with regard to other users of the publicly owned lands and facilities,
including any investor-owned utilities or municipally owned commercial broadband providers, may not be unreasonable or discriminatory
and may not violate any applicable state or federal law, rule or regulation.
(2) If the applicant and the authority do not agree on the applicable market rate for the use or lease of public land and are unable to agree
on a process to determine the applicable market rate for any such public land, then the market rate will be determined by a panel of three
appraisers. The panel will consist of one appraiser appointed by each party and a third appraiser selected by the two appointed appraisers.
Each appraiser will independently appraise the appropriate lease rate and the market rate shall be set at the mean between the highest and
lowest market rates among all three independent appraisals, unless the mean between the highest and lowest appraisals is greater than or less
than 10% of the appraisal of the third appraiser chosen by the parties' appointed appraisers, in which case the third appraisal will determine
the rate for the lease. The appraisal process shall be concluded within 150 calendar days from the date the applicant first tenders a proposed
lease rate to the authority. Each party will bear the cost of the party's own appointed appraiser, and the parties shall share equally the cost of
the third appraiser chosen by the two appointed appraisers.

(3) Nothing in this subsection shall be construed to prevent wireless structures and wireless facilities from being located on real property,
structures or facilities under the ownership, control or jurisdiction of the secretary of transportation in accordance with reasonable policies
and procedures adopted by the secretary of transportation under applicable federal and state law.
(4) This subsection (e) shall not apply to public rights-of-way governed by subsection (d).
(f) To ensure uniformity across the state with respect to consideration of every application, an authority shall not:
(1) Require an applicant to submit information about, or evaluate an applicant's business decisions with respect to, the applicant's
designed service, customer demand for service or quality of the applicant's service to or from a particular area or site. An authority may
require an applicant filing an application for a new wireless support structure to state in such application that the applicant conducted an
analysis of available collocation opportunities on existing wireless support structures within the same search ring defined by the applicant,
solely for the purpose of confirming that an applicant undertook such analysis;
(2) require information that concerns the specific need for the wireless support structure, including if the service to be provided from the
wireless support structure is to add additional wireless coverage or additional wireless capacity. An authority may not require proprietary,
confidential or other business information to justify the need for the new wireless support structure, including propagation maps and
telecommunications traffic studies;
(3) evaluate an application based on the availability of other potential locations for the placement of wireless support structures or
wireless facilities including, but not limited to, the option to collocate, instead of construct, a new wireless support structure or for
substantial modifications of a support structure;
(4) dictate the type of transmission equipment or technology to be used by the applicant including, but not limited to, requiring an
applicant to construct a distributed antenna system or small cell facility in lieu of constructing a new wireless support structure or
discriminate between different types of infrastructure or technology;
(5) require the removal of existing wireless support structures or wireless facilities, wherever located, as a condition for approval of an
application. This paragraph shall not preclude an authority from adopting reasonable rules with respect to the removal of abandoned
wireless support structures or wireless facilities;
(6) impose any restrictions at or near civilian airports with respect to objects in navigable airspace height limitations, proximity to civilian
airports or markings and lighting on wireless support structures or base stations that are greater than, or in conflict with, any restrictions
imposed by the federal aviation administration, except that this paragraph shall not be construed so as to impact any existing height
restrictions adopted by an authority as of the effective date of this section on wireless support structures or base stations located at or near
civilian airports;
(7) establish or enforce regulations or procedures for radio frequency signal strength or the adequacy of service quality;
(8) impose surety requirements, including bonds, escrow deposits, letters of credit or any other type of financial surety to ensure that
abandoned or unused facilities can be removed, unless the authority imposes similar requirements on other permits for other types of
commercial development or land uses, and any such instrument cannot exceed a reasonable estimate of the direct cost of the removal of the
facility. If surety requirements are imposed, any such requirements shall be competitively neutral, non-discriminatory, reasonable in amount
and commensurate with the historical record for local facilities and structures that are abandoned;
(9) discriminate or create a preference on the basis of the ownership of any property, structure, base station or wireless support structure
when promulgating rules or procedures for siting wireless facilities or for evaluating applications or require the placement of wireless
support structures or wireless facilities on property owned or leased by the authority, but an authority may develop a process to encourage
the placement of wireless support structures or wireless facilities on property owned or leased by the authority, including an expedited
approval process. Nothing in this subsection shall be construed to hinder or restrict the siting of public safety communications towers,
including, but not limited to, police and fire;
(10) impose any unreasonable requirements or obligations regarding the presentation, appearance or function of the wireless facilities and
equipment including, but not limited to, those relating to any kinds of materials used and those relating to arranging, screening or
landscaping of facilities. In developing such a requirement or obligation for wireless facilities located on a public right-of-way, the
authority shall consider input from property owners adjoining the affected public right-of-way;
(11) impose any requirements that an applicant purchase, subscribe to, use or employ facilities, networks or services owned, provided or
operated by an authority, in whole or in part, or by any entity in which the authority has a competitive, economic, financial, governance or
other interest;
(12) impose environmental testing, sampling or monitoring requirements that exceed federal law;
(13) impose any compliance measures for radio frequency emissions or exposure from wireless facilities that exceed the requirements of
the federal communications commission rules for radio frequency;
(14) in conformance with 47 U.S.C. § 332(c)(7)(B)(iv), reject an application, in whole or in part, based on perceived or alleged
environmental effects of radio frequency emissions or exposure;
(15) prohibit the use of emergency power systems that comply with federal and state environmental requirements and do not violate local
health and safety requirements and local noise control ordinances, but no local regulations shall prevent the provision of emergency power
during an actual emergency;
(16) condition or require the approval of an application based on the applicant's agreement to permit any wireless facilities provided or
operated, in whole or in part, by an authority or by any other entity to be placed at, or collocated with, the applicant's wireless support
structure;
(17) impose a greater setback or fall-zone requirement for a wireless support structure than for other types of commercial structure of a
similar size; or
(18) limit, for less than 10 years, the duration of the approval of an application. Any renewals shall be negotiated in good faith.
Construction of the approved structure or facilities shall commence within one year of final approval and shall be diligently pursued to
completion.
(g) An applicant for a small cell network involving no greater than 25 individual small cell facilities of a substantially similar design
within the jurisdiction of a single authority shall be permitted, upon request by the applicant, to file a consolidated application and receive
a single permit for the installation, construction, maintenance and repair of a small cell network instead of filing separate applications for
each individual small cell facility, except that the authority may require a separate application for any small cell facilities that are not of a
substantially similar design. The authority shall render a decision no later than 60 days after the submission of an application regarding
small cell facilities that satisfies the authority's requirements in a single administrative proceeding.
(h) (1) Within 150 calendar days of receiving an application for a new wireless support structure and within 90 calendar days of receiving
an application for a substantial modification to an existing wireless support structure or base station, or any other application for placement,
installation or construction of transmission equipment that does not constitute an eligible facilities request as defined by 47 U.S.C. §
1455(a), an authority shall: (A) Review the application in light of the application's conformity with applicable local zoning regulations;
(B) make a final decision to approve or disapprove the application; and
(C) advise the applicant in writing of the authority's final decision, supported by substantial evidence contained in a written record and
issued contemporaneously. If an authority denies an application, there must be a reasonable basis for the denial. An authority may not deny
an application if such denial discriminates against the applicant with respect to the placement of the facilities of other investor-owned
utilities, wireless service providers, wireless infrastructure providers or wireless carriers.
(2) (A) The time period for approval of applications shall begin when the application is submitted and may be tolled within the first 30
days after the submission of the application if the authority notifies the applicant that such application is incomplete, identifies all missing
information and specifies the code provision, ordinance, application instruction or otherwise publicly stated procedures that require the
information to be submitted.
(B) The time period for approval of applications shall begin running again when the applicant provides the necessary supplemental
information. Additionally, the time period for approval of applications may be tolled by the express agreement in writing by both the
applicant and the authority.
(3) An application shall be deemed approved if an authority fails to act on an application for a: (A) New wireless support structure within
the 150-calendar day review period specified; or
(B) substantial modification to an existing wireless support structure or base station or any other applications for placement, installation
or construction of transmission equipment that does not constitute an eligible facilities request as defined by 47 U.S.C. § 1455(a) within the
90 calendar days review period specified.
(4) An authority shall approve applications for eligible facilities requests, as defined by 47 U.S.C. § 1455(a), within 60 days according to
the procedures established by federal law under 47 C.F.R. 1.40001.
(5) An application shall be deemed approved once an applicant has provided notice to the authority that the applicable time periods
provided in this section have lapsed.

(6) Within 30 days of the notice provided pursuant to subsection (h)(5), a party aggrieved by the final action of an authority, either by the
authority affirmatively denying an application or by the authority's inaction, may bring an action for review in any court of competent
jurisdiction.
(i) An authority may not institute any moratorium on the filing, consideration or approval of applications, permitting or the construction
of new wireless support structures, substantial modifications of wireless support structures or collocations.
(j) Subject to the provisions of this section and applicable federal law, an authority may continue to exercise zoning, land use, planning
and permitting authority within the authority's territorial boundaries with regard to the siting of new or the modification of wireless support
structures, wireless facilities, small cell facilities or utility poles, except that no authority shall have or exercise any zoning or siting
jurisdiction, authority or control over the construction, installation or operation of any small cell facility or distributed antennae system
located in an interior structure or upon the site of any campus, stadium or athletic facility.
(k) Nothing in this section shall be construed to apply to military installations.
(l) The provisions of this section shall take effect and be in force on and after October 1, 2016.
History: L. 2016, ch. 40, § 1; July 1.

Adopted by Ordinance No. 911
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A LIVE-WORK COMMUNITY: CONCEPTS AND ALTERNATIVES
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Figure 5.3. Connectivity Concept
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